BEFORE THE ARKANSAS WORKERS' COWMPENSATI ON COWM SSI ON

CLAIM NO. F214295

DON R WLSON, EMPLOYEE CLAI MANT
CONAGRA | NC.
A SELF-1 NSURED EMPLOYER RESPONDENT

OPI Nl ON FI LED AUGUST 24, 2004

Upon review before the FULL COM SSI ON, Little Rock, Pul ask
County, Arkansas.

Cl ai mant represented by HONORABLE THOVAS W M CKEL, Attorney
at Law, Conway, Arkansas.

Respondent represented by HONORABLE BI LL H WALMSLEY,
Attorney at Law, Batesville, Arkansas.

Deci sion of Adm nistrative Law Judge: Reversed.

OPI Nl ON AND ORDER

This case cones on for review by the Ful
Comm ssi on on appeal by the respondents from an opi nion
filed herein by an Adm nistrative Law Judge on January 21,
2004. The Adm nistrative Law Judge found, in relevant part,
that the claimnt proved by a preponderance of the credible
evidence that he is entitled to an award of tenporary total
di sability conpensati on begi nning Decenber 8, 2002, and
continuing through a date yet to be determned. In a pre-
heari ng order entered on Cctober 7, 2003, the parties
stipulated that the clai mant sustai ned a conpensabl e | ow

back injury on Novenber 13, 2002.
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After a carefully conducted de novo review of this
claiminits entirety we find that the claimnt has fail ed
to prove by a preponderance of the credible evidence that he
is entitled to tenporary total disability benefits beginning
Decenber 8, 2002, and continuing through a date yet to be
determ ned. Therefore, we find that the decision of the
Adm ni strative Law Judge nust be, and hereby is, reversed.

At the tinme of his admttedly conpensable injury,
the clai mant worked as a shipping clerk for the respondent
enpl oyer. As such, it was the claimant’s job to inventory
pall ets of frozen chicken as they were taken froma freezer
to be loaded into a truck. On Novenber 13, 2002, the
claimant was pulling a pallet of frozen chickens into a
truck when the pallet becane stuck. Wile the clai mant was
attenpting to dislodge the pallet, he slipped and fell,
injuring his head and back. The clai mant was taken by
anbul ance to a nearby energency room where he was treated
and rel eased.

Emer gency room x-rays revealed “no fracture[s] or

mal al i gnnment[s],” but did show signs of disc degeneration at
L5, S1. MRI's of the claimant’s cervical and |unbar spine

t aken on Novenber 22, 2002, confirned these earlier
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findings. On Novenber 14, 2002, the day after his initial
energency treatnent, the claimant was seen by a conpany

aut hori zed physician, Dr. Redding, for his injuries
resulting fromhis accident of the previous day. Dr. Redding
exam ned the claimnt and released himto light duty for one
week. On Novenber 21, 2002, Dr. Reddi ng exam ned the

cl ai mant and again released himto restricted work duty for
two additional weeks. On Novenber 25, 2002, the clai mant
sought treatnent with his famly doctor, Dr. Starnes, who
recommended that the claimnt attenpt to continue to work.
Aside fromthe claimant’s obvious injuries, Dr. Starnes
assessed the claimant with depression/anxiety, insomia,
hypertensi on (high bl ood pressure), esophageal reflux,

coronary artery disease, and chronic obstructive pul nonary

di sease. (Enphasis added) The clai nant continued to seek
treatment with Dr. Starnes for conplaints of increasing
pain, and finally, on Decenber 4, 2002, Dr. Starnes took the
claimant off work for one week. In his clinic report of that
visit, Dr. Starnes noted, “States he [claimant] went to work
and it didn't work.” By agreenent of the parties,

neur osurgeon, JimJ. Moore, nade an initial assessnment of

the claimant’s condition in early February of 2003, and then
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foll owup assessnents in July, Septenber, and Cctober of
2003. Doctor Moore di agnosed the claimant with back
strain/sprain, for which he treated the clai mant
conservatively. At the tinme of his hearing in Novenber of
2003, the claimant stated that the treatnment he has received
has provided himwith [imted relief fromhis persistent
pai n.

At issue here is not whether the claimnt
sust ai ned a conpensable injury while working for the
respondent enployer. But rather, the question is whether the
cl ai mant has reached the end of his healing period, and
whet her he has been totally incapacitated from earni ng wages
within the tinme for which he clains tenporary tota
disability benefits. The respondent enpl oyer accepted the
conpensability of this claimand paid all reasonable and
necessary medi cal expenses associated therewith. The
evidence in this claimdoes not support a finding that the
claimant is entitled to tenporary total disability benefits
for the tine awarded, for the foll ow ng reasons.

First, tenporary total disability is that period
within the healing period in which an enpl oyee suffers a

total incapacity to earn wages. K 1l Constr. Co. V.
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Crabtree, 78 Ark. App. 222, 79 S.W3d 414 (2002). Wen an
injured enployee is totally incapacitated from earni ng wages
and remains in his healing period, he is entitled to
tenporary total disability. 1d. Arkansas Code Annotated 8§11-
9-102(12) defines a claimant’s healing period, in relevant
part, as “that period for healing of an injury resulting
froman accident.” The healing period continues until the
enpl oyee is as far restored as the permanent character of
his injury wll permt, and if the underlying condition
causing the disability has becone stable and if nothing in
the way of treatnment will inprove that condition, the

heal i ng period has ended. Enerson Elec. v. Gaston, 75 Ark.

App. 232, 58 S.W3d 852 (2001); citing, Harvest Foods V.

Washam 52 Ark. App. 72, 914 S.W2d 776 (1996). The question
of when the healing period has ended is a factual
determ nation for the Conm ssion.

The persistence of pain may not in and of itself
prevent a finding that the healing period is over, provided
that the underlying condition has stabilized. 1d.; Md

Butcher, Inc. v. Parker, 4 Ark. App. 124, 628 S.W2d 582

(1982). In Pallazollo v. Nelns Chevrolet, 46 Ark. App. 130,

877 S.W2d 938 (1994), the Court of Appeals stated that in
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order to be entitled to tenporary total disability
conpensation for an unscheduled injury, a clainmnt nust
prove that he remained within his healing period and that he
suffered a total incapacity to earn wages (citing Arkansas

State H ghway & Transp. Dept. v. Breshears, 272 Ark. 244,

613 S.W2d 392 (1981); See al so, Weeler Construction Co. V.

Armstrong, 73 Ark. App. 146, 41 S.W3d 822 (2001).

Al t hough a | ack of objective nedical evidence
makes it questionable when the claimant’s heal i ng period
ended, the evidence in this claimclearly denonstrates that
the claimant has not suffered a total incapacity to earn
wages since the date of his conpensable injury. Upon
returning to work the day after his conpensable injury, the
claimant’s duties were restricted to that of filling out
paperwork, i.e, invoices and Bills of Lading, which was a
regul ar part of his job. According to the claimant’s dock
supervi sor, Janice Stubbs, the claimant’s job description
did not include activities such as lifting, pulling, or
pushi ng, so these activities were not an issue. However,
Ms. Stubbs testified that she was instructed by her
supervi sor that the claimant was not to engage in certain

other activities that were regular to his duties, such as
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“running a pallet jack, loading trucks,” or “noving
trailers.”) As seen in the follow ng testinony, the cl ai nant
stated that his having to stand for prol onged periods of
time was the only problematic part of his restricted duties,
and he deni ed being furnished sitting accommodations, i.e,
stool, by the respondent enployer. The claimant admtted,
however, that he has al ways been able to performcertain
aspects of his job.

Q Ckay. So you're saying — it’s your testinony

that you had to stand up and wite out these Bills

of Lading and these invoices?

A. Yes, sir.

Q So, the only problemwas the probl em of
st andi ng?

A Yes, sir.
Coul d you fill out those Bills of Lading now?
| could fill themout, yes, sir.

Q
A
Q And the invoices?
A. Yes, sir.

Q

And have you been able to do that for the past
several nonths?

A | was able to do it the day I went back on
i ght-duty work.
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Ckay. | ast Novenber?
Yes.

And that was the job assigned to you?

> O > O

Yes, sir.

Q | noticed in Dr. Redding's second report that
was dated | believe around Novenber 21 that the
only restriction he placed on you was no sitting
for nore than ten to el even hours?

A. Yes, that’s what | understood.

Q Gkay. So, he didn’'t put any restrictions on you
about standing, did he?

A. No, sir.

Q If I'"'mfollow ng your testinony here today, if
you were back witing invoices and Bills of Lading
i ke you were in Novenber after you hurt yourself
— - ... — - you could do that today?

A. Yes, sir, if | had a place to sit down.

Q Al you' d have to have is a place to sit, be
able to alternate between sitting and standi ng?

A. Yes, sir.

The cl ai mant contradicted his own testinony, and

the testinony of Ms. Stubbs, when he later testified that he

was unable to return to |ight duty because of certain

physi cal

requi renents of his job other than standing, such
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as wal ki ng, pushing, and | oading. The claimant al so

testified that there was no one available to help himwth

the nore physical requirements of his job. M. Stubbs

testi nony, however, contradicted that of the claimant’s, as

foll ows:

Q Tell us what light duty he [claimant] was given
when he came back to worKk.

A. He was to fill out all the paperwork only on
t he shi ppi ng dock, which was part of his job. But
he — he just filled out invoices and Bill of

Ladi ng and such as that.

Q Was he to nove any pallets of chicken?
A. No, sir.

Q Was he to go up and down any stairs?

A. No, sir.

Q And would he have had to do any lifting in that
j ob?

A. No, sir.
Q Any pulling, pushing?

A. No, sir.

Ms. Stubbs further testified that the pallets of

frozen chi cken were brought by soneone other than the

claimant fromthe coolers to the shipping docks. Therefore,
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she clainmed that the claimant’s duties involved m ninm
wal ki ng. Ms. Stubbs also stated that the claimant was
allowed to alternate between sitting and standi ng, and that
t he conpany had provided the claimant with a stool.

Ms. Stubbs stated that the claimant |eft work, w thout

expl anation, md-shift on the evening of Decenber 4, 2002,
after having been witten up for |abeling m stakes, after
which tinme he did not return to his job. M. Stubbs al so
stated that she instructed the claimant to see the nurse,
LaDonna G | ner, before |eaving, which he did not do.

A “night nurse” for the respondent enpl oyer,
LaDonna G I ner, confirmed in her testinony that the clai mant
had not seen her on the evening of Decenber 4, 2002, prior
to leaving work early. Ms. Glner further testified that the
cl ai mant presented the respondent enployer with a rel ease
fromDr. Starnes to return to work in July of 2003, but that
t he respondent enpl oyer required a doctor’s rel ease
concerning the claimnt’s heart problens before he could be
allowed to return to work. Ms. G | ner was unaware whet her
the clai mant ever provided the respondent enployer with such
a release. Ms. Glnmer’s testinony contradi cted statenents by

the claimant indicating that Dr. Starnes’ rel ease concerned
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only his heart condition. Ms Glner testified that she was
unaware at the tinme that the claimant was being treated by
Dr. Starnes, and that the claimant did not present slips or
notes to her frombDr. Starnes or Dr. Moore regarding his
inability to performrestricted duty.

The record is void of evidence which indicates
that Dr. Reddy ever opined that the claimant was totally
di sabl ed fromhis back injury. Moreover, the record reveals
that upon his initial exam nation of the claimnt,

Dr. Starnes recomended that the claimant “try to conti nue
his job.” It was not until Decenber 4, 2002, that

Dr. Starnes took the claimant off of work conpletely pending
his visit with Dr. More. Decenber 4'" was al so the day that
the clai mant wal ked off of his job early w thout

expl anat i on.

On February 5, 2003, the clainmant was exam ned and
assessed by Dr. Moore. In his summary of that exam nation,
Dr. Moore made the foll ow ng observati ons:

| feel the injury is primarily soft tissue

superi nposed on pre-existant changes. | do

not see evidence that woul d support a disk

herniation nor is there any evidence that

woul d suggest an upper notor neuron or

pyram dal tract involvenent although the
refl exes are brisk.
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Doct or Mbore di agnosed the claimant with
sacroiliac sprain/strain, and reconmended a TENS unit,
Amtriptyline (to increase his pain threshold), nonsteroidal
anti-inflammatories, and possible trigger point injections.
Doctor Moore felt that the claimnt should have a bone scan
to “exclude any other pathol ogy,” but he felt that further
i nvestigative studies were inappropriate at that tine. In
his final statements concerning the claimant’s condition at
that time, Dr. Moore wote:

Al though it has been al nost three nonths

since the patient’s injury | still feel that

the likelihood of himresolving this wthout

ot her nore aggressive steps is likely to be

good.

Doctor Moore did not indicate in his clinic note
of February 5'", whether he thought the clai mant
coul d/ should return to work at that time. Included in
Dr. More’s clinic notes fromhis evaluation of the clai mant
on July 16, 2003, are the follow ng conments:

The findings today are essentially as were

devel oped on initial evaluation and do
confirmny recomendati ons whi ch have been

made. ... | do not believe there is an
association to the primary injury and the
headaches he is experiencing. | do not

beli eve the patient has reached MM.
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Furthernore | believe that he would be in a

situation that he should not have worked

since his |last evaluation given the findings

as outlined on initial evaluation as well as

t oday.

Doct or Moore's diagnosis fromthe July 16'"
eval uation was that of “post-traumatic scaroiliac
sprain/strain.” Doctor Mdwore adm nistered trigger point
injections during this visit, which reportedly gave the
claimant “excellent relief” for a period of about nine days.
In his clinic note of Septenber 3, 2003, Dr. Moore comrented
that the RS4 device was al so helping alleviate the
claimant’ s synptonms, and should be continued. On Cctober 28,
2003, Dr. Moore stated that the clainmant’s | eg pain was
“much inproved.” Doctor More noted that the clainmant had
“exhausted his nedication” by the tine of that visit, so he
rei ssued the claimant Elavil in an increased anount. Doctor
Moor e recommended that the clainmant increase his activities
to tolerance, and he stated that he nmay repeat the trigger
point injection “one final tine.”

Al t hough Dr. More had not assessed the cl ai mant

at M as of his July 16, 2003, exam nation, Dr. Starnes had

rel eased the clainant to return to work without restrictions
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approxi mately one week earlier (July 7, 2003). Accordingly,
we find that the claimant has failed to prove by a
preponderance of the evidence that he was totally

i ncapacitated fromearning wages at any tinme followng his
conpensabl e injury.

Moreover, the evidence in this claimdoes not
support a finding that the claimant is entitled to tenporary
total disability benefits for the time awarded due to
credibility issues. It is the exclusive function of the
Comm ssion to determne the credibility of the witness and

the weight to be given their testinony. Johnson v. Riceland

Foods, 47 Ark. App. 71, 884 S.W 2d 626 (1994).

Furthernore, the Comm ssion is not required to believe the
testinmony of the clainmant or other w tnesses, but may accept
and translate into findings of fact only those portions of

the testinony it deens worthy of belief. Mrelock v. Kearney

Co., 48 Ark. App. 227, 894 S.W 2d 603 (1995). The findings
of the ALJ on issue of credibility are not binding on the

Comm ssion. Roberts v. Leo-Levi Hospital, 8 Ark. App. 184,

649 S.W 2d 402 (1983); Linthicumv. Mar-Bax Shirt Co., 23

Ark. App. 26, 741 S.W 2d 275 (1987). Finally, the

Comm ssion is not bound by a doctor’s opinion which is based
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largely on facts related to himby claimant where there is
no sufficient independent know edge upon which to

corroborate claimant’s claim Roberts v. Leo-Levi Hospital,

8 Ark. App. 184, 649 S.W2d 402 (1983).

The claimant’s testinony concerning his ability to
work after his conpensable injury of Novenmber 13, 2002, is
equivocal, and it often contradicts that of other,
apparently credi ble, wtnesses. For instance, the claimnt
stated that the pain associated with his back sprain
prevented himfrom standing for |long periods of tine, thus
making it inpossible for himto stand and fill out
paperwork. A restriction placed on the claimnt by
Dr. Reddi ng, however, was “no sitting for nore than ten to
el even hours.” (Enphasis added) Mreover, the clai mant
admtted that the only thing which has prevented him at any
time, fromperformng his work duties is his not being
allowed to alternate between sitting and standi ng.
Furthernore, the claimant denied that the conpany had
provided himwith a stool. The claimant’s supervi sor,

Ms. Stubbs, testified that the claimant was allowed to
alternate between sitting and standing, and that the conpany

had provided the claimant with a stool. It is apparent from
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t he evidence presented that respondent enployer fulfilled
its obligation to the claimant by providing restricted
activities and accomodations which allowed himto safely
continue to fulfill his work duties after his conpensabl e
injury.

Finally, although the Adm nistrative Law Judge
assigned greater weight to the opinion of Dr. More over the
opinions of Dr. Redding and Dr. Starnes, the record reveals
that both of these physicians believed that the clai mant
could return to light duty work i mediately following his
conpensabl e injury. Furthernore, Dr. Starnes released the
claimant to return to full duty on July 7, 2003. Although
Dr. Moore opined that the claimant had not reached MM as of
July 16, 2003, Dr. More offered no objective indication as
to when the claimant m ght be expected to reach MM, or what
restrictions should be placed upon the claimant in the
interim Finally, rather than finding that the clainant had
sustained a nore serious type of injury, Dr. More's
exam nations and eval uations nmerely confirmed that the
claimant had sustained a soft-tissue injury. In his clinic
note fromhis initial evaluation of the claimant, Dr. Mdore

stated that it was likely that the claimnt’s back sprain
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woul d resolve “w thout other nore aggressive steps.” This
statenent by Dr. More, conbined with the credi ble nmedica
evidence in this claimwuld | ead reasonable mnds to
believe that the claimnt’s underlying condition had
stabilized by that tine, and that his follow up treatnent
was only necessary in order to address his persistent pain.
Based upon the above and foregoing, we find that
the claimant has failed to prove by a preponderance of the
credi bl e evidence that he has been totally incapacitated
from earni ng wages during his healing period, regardl ess of
when his healing period may have actual |y ended.
Furt hernore, based upon the credible nmedical evidence
presented in this claim including statenents by Dr. More,
it would seemnore likely than not that the claimant’s
underlying condition, nanmely a sacroiliac sprain/strain, had
beconme stable and nothing else in the formof treatnent
woul d i nprove that condition, no later than February 5,
2003. Accordingly, we find that the claimant has failed to
neet the statutory requirenments necessary in order for
tenporary total disability benefits to be awarded, and al

such benefits, therefore, should be deni ed.
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I T 1S SO ORDERED.

OLAN W REEVES, Chairnman

KAREN H. MKI NNEY, Conmm ssi oner

Conmmi ssi oner Turner dissents.

DI SSENTI NG OPI NI ON

| respectfully dissent fromthe Majority opinion.
| find that the Adm nistrative Law Judge correctly applied
the law, reviewed the evidence of record and did not err
when he gave nore weight to Dr. Moore’s opinion than the
opi nion of Dr. Reddy.

Claimant credibly testified that he cannot
performthe light duty position offered by Respondent and
that he hasn’t been released to work at all by Dr. Jim More
since he has not reach maxi num nmedi cal i nprovenent
Specifically, on July 16, 2003, Dr. More stated:
| do not believe the patient has reached
MM . He has had no active therapy
per se. Furthernore, | believe that he

would be in a situation that he shoul d
not have worked since his | ast
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eval uati on given the findings as

outlined on initial evaluation as well

as today.

Li kewise, Caimant’s | ast office note by
Dr. More, dated October 28, 2003, stated that he woul d
continue the Caimnt’s nedication and the use of an RS
device. Cainmant continued to be treated by Dr. More until
the date of his hearing before the Adm nistrative Law Judge
and testified that he had future appointnents with
Dr. More. | find that the ainmant’s testinony and
Dr. Moore’s nedical opinions are credible and that C ai mant
has established by a preponderance of the evidence that he
has remai ned i ncapacitated fromworking and is still within
his healing period from Decenber 8, 2002 through the hearing

date of Novenber 12, 2003 and continuing to a date to be

det er m ned.

SHELBY W TURNER, Conm ssi oner



