BEFORE THE ARKANSAS WORKERS COVPENSATI ON COWM SS| ON
CLAI M NO. F009367

NCLAN W W LSON
EMPLOYEE CLAI MANT

CONAGRA FROZEN FOCDS
EMPLOYER RESPONDENT

SEDGW CK CLAI M5 MANAGEMENT,
| NSURANCE CARRI ER RESPONDENT

OPI NI ON FI LED MARCH 11, 2004

Upon review before the FULL COM SSION in Littl e Rock,
Pul aski County, Arkansas.

Cl ai mant represented by HONORABLE EDDI E WALKER, Attorney at
Law, Fort Smth, Arkansas.

Respondent s represented by HONORABLE BILL H WALNSLEY,
Attorney at Law, Batesville, Arkansas.

Deci sion of the Adm nistrative Law Judge: Affirned.

OPI Nl ON AND ORDER

Respondent s appeal fromthe decision of the
Adm ni strative Law Judge awardi ng 24% wage-| oss disability
to clai mant. Based upon our de novo review of the entire
record, the Full Conm ssion finds that the decision of the
Adm ni strative Law Judge shoul d be affirmed.

Claimant, a feed truck driver, sustained an
adm ttedly conpensabl e injury on August 14, 2000 when he was
injured in a notor vehicle accident and sustained injuries
to his cervical and |unbar spine. Caimnt underwent a

cervical fusion in Septenber, 2000 and a | unbar di skectony
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in March 2001. On June 14, 2001, d ai mant underwent a
functional capacity eval uation conducted by a physi cal

t herapi st, which indicated that he was able to perform work
classified as “nmediunt by the U S. Departnment of Labor. The
functional capacity evaluation notes that clai mant
experienced “pain in the | ower back, nunbness, tingling,
burning, & loss of control of left hand” during the exam
The functional capacity evaluation was a broad eval uati on of
claimant’s abilities and described a grade “nediuni as the
ability to sit, stand, and walk for one-third to two-thirds
of the work day.

On June 20, 2001, Dr. Anthony Russell, claimant’s
treati ng physician, determ ned that clainmant’s pernmanent
anatom cal inpairnment rating was 17% Dr. Russell rel eased
claimant to return to work half days for two weeks begi nni ng
June 25, 2001, with the restriction designated in the
functional capacity evaluation. Cainmant submtted the
return to work release to his enployer, but did not return
to work and was termnated. On July 16, 2001, Dr. Russel
I ssued a new rel ease with nore specific findings that are
consistent with claimant’s testinony regarding his present,
post-surgery condition. Dr. Russell’s July, 2001 rel ease

was consistent with the functional capacity eval uation, but
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nore specifically stated that claimant’s ability to sit,
stand, or walk is Iimted to a maxi nrum of no nore than four
hours during an ei ght hour work day and for no nore than 10
to 30 mnutes at a tine. Respondent’s wi tness, Geg
WIllians, testified that working as a truck driver for
respondent would require claimnt to exceed the sitting
limtations that Dr. Russell placed on clai mant.

As for claimant’s educational background and work
experience, claimant dropped out of high school during the
el eventh grade and entered the Navy where he served for
seven years. Claimant conpleted his GED while in the Navy
and received sone training in the Navy, but has not been
able to transfer those skills to the civilian work force.
In the early 1980s, claimant worked as a cable tel evision
techni ci an and was a subcontractor on cable construction
projects. Qutside of his mlitary service, the only other
cl assroom training that claimant has conpleted was in 1987
when he attended an ei ght-week truck driving school to
obtain his comercial driving |icense.

After obtaining his comercial driving |icense,
cl ai mant drove a concrete truck, a dunp truck, and drove
over the road for various enployers. 1In Septenber, 1998,

cl ai mant began driving a feed truck and | oadi ng and
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unl oading feed for respondent. Caimant testified that he
cannot return to his previous enploynent or drive over the
road in his present physical condition because of the
limted length of tine that he can sit w thout feeling
nunbness in his back and leg. He testified that after 45
mnutes to an hour of driving that his | ower back and |eft
|l eg go nunb. Caimant credibly testified that he continues
to experience pain in his |ower back, hips, neck, left foot
and leg, and left shoul der:

| still have real bad | ower back and hip

pai ns and spasns and sharp shooti ng pai ns
from nmy |lower back, stiffness, and

immobility on my neck. There's tines
when | can turn it further, and |I can't
turn it further, it pops. | still get

nunbness in ny left fingers and hand at
times when it just goes to sleep on ne,
and the sane thing with ny left foot and
leg. It gets nunb and goes to sleep on
me, you know, just random | still have
a hearing problem | have-it sounds |ike
a bee in ny head, ringing in the ears,
bot h ears. Its worse on the right ear
than the left ear. Its like a dial tone,
as best | can explain it. And also ny
| eft shoulder, | have an open socket on
it where sonewhere along the |ine when

was seeing Dr. Ackerman, he was either
changi ng ny nmedication up or sonething,
and | had a dizzy spell and took a fall.

(R 18-19).
Claimant also testified that his pain varies from

day to day and prevents himfrom being able to sleep nore
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than an hour or two before waking up due to pain. Since the
wor k-rel ated acci dent, claimant has not been pain free in
his back or neck. He testified that he does not know of any
enpl oynent that he can do in his present condition on a
full-tinme basis. The medi cal records submitted fromDr.
Russel|l also establish that claimant’s ability to obtain
anot her commercial driving position is significantly [imted
because cl ai mant cannot sit for any nore than 30 m nutes at
atinme. Cainmnt has not worked since his injury with the
exception of light-duty work on his father’'s farm C ai mant
testified that he cannot do the type of work he previously
did and is unaware of enploynment opportunities within his
physical |imtations.

W find that the factors favoring a wage-| oss
disability award are satisfied and the Adm nistrative Law
Judge appropriately awarded cl ai mant 24% wage-| oss
disability. W also find that Ark. Code Ann. 8§ 11-9-

522(b) (2) does not bar claimnt fromreceiving pernmanent
partial disability in excess of his physical inpairnent
rating because cl ai mant was not ever offered a return to
full-time enploynment naking as nmuch or nore than he was

earning at the tinme of the accident.
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The wage-1oss factor is the extent to which a
conpensable injury has affected the claimant’s ability to
earn a livelihood. 1In determning the extent of permanent
disability, the Comm ssion nmay consider, in addition to the
evi dence of permanent anatonical inpairnment, clainmnt’s
general health, age, education, work experience, attitude,
interest in rehabilitation, degree of pain and any ot her
matters reasonably expected to affect his future earning

capacity. Ark. Code Ann. 8§ 11-9-522(b)(1) (Supp. 2002);

d ass v. Edens, 233 Ark. 786, 346 S.W2d 682 (1961); dler
v. Chanpion Parts Rebuilders, Inc., 5 Ark. App. 307, 635

S.W2d 276 (1982); Arkansas Wod Products v. Atchley, 21

Ark. App. 138, 729 S.W2d 428 (1987).
In Second I njury Fund v. Exxon Tiger Mart, 70 Ark.

App. 101, 104 (2000), the court affirnmed the Conm ssion’s
award of 37% wage-l oss disability where the claimant’s
functional capacity evaluation indicated that she was able
to performwork classified as “nmediunt by the U S

Depart ment of Labor. The claimnt there was 57 years-old,
di d not conpl ete high school, obtained a GED, had previously
been enpl oyed in manual | abor jobs, had m ssed several year
of work follow ng her injuries, and experienced pain in her

back and | egs that manifested itself when she |ifted,
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bended, stooped, stood, and sat to the extent that she felt
unable to work. In affirmng the Comm ssion’ s wage-| oss
disability award, the court reasoned that “[a]lthough expert
opi nion, such as that contained in the functional -capacity
eval uation perfornmed by the occupational therapist in the
present case, is adm ssible and frequently hel pful in

wor kers’ conpensation cases, it is not conclusive.” The
court affirmed that wage-loss award and held that “[i]n

| ight of the evidence of claimnt’s physical condition and
wage-| oss factors, there is substantial evidence to support
the Commi ssion’s finding of 37% wage-1oss disability.”

W |ikew se affirmthe Admnistrative Law Judge’s
award here. Wiile O aimnt was al so assessed as “nedi unf on
the functional capacity evaluation by a physical therapist,
Dr. Anthony Russell, claimant’s treating physician, stated
nore specific conclusions in his evaluation of claimnt.

The eval uation conpleted by the physical therapist broadly
states that, as a grade “nedium” claimant can sit, stand,
and wal k for one-third to two-thirds of the work day. Wile
Dr. Russell also concluded that claimnt can sit, stand, or
wal k for a total of no nore than four hours during an eight-

hour work day, he nore specifically determ ned that clai mant
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cannot stand, sit, or walk for nore than 10 to 30 m nutes at
atine.

Wth regard to respondents’ argunent that clai mant
is not notivated to return to work, we find that this
argunment is contradictory to the evidence in the record. As
expl ai ned above, claimant’s testinony and the nedi cal
evi dence show that claimant is not able to performthe only
tasks for which he has training and work experience.
Additionally, the record reflects that clainmnt has nade
sonme effort to re-enter the work force to the extent he is
abl e through pronotion of and enploynent with his father’s
farm

We find that claimnt’s physical condition as a
result of the conpensable injury, coupled with his limted
education and |l ack of transferable job skills, will greatly
inmpair claimant’s ability to obtain future enpl oynent. Ve
further find that claimnt has, in fact, experienced
persi stent docunmented physical |imtations in his back
consistent with his hearing testinony, which will have a
per manent negative effect on claimant’s ability to work in
manual | abor. Thus, considering clainmant’s age, education,
wor k experience, physical inpairnment, and his | ack of

transferable skills, we find that the 24% wage-| oss
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disability award, which is only 7% above claimant’s
physi cal inpairnment rating, seens abundantly fair and is,
accordingly, affirmed.

For the foregoing reasons, we affirmthe
Adm ni strative Law Judge’s award of 24% wage | oss to
claimant. All accrued benefits shall be paid in a [unp sum
wi t hout discount and with interest thereon at the |awful
rate fromthe date of the Adm nistrative Law Judge’s
decision in accordance with Ark. Code Ann. 8§ 11-9-809 (Repl.
2002) .

Since the claimant’s injury occurred prior to July
1, 2001, the claimant’s attorney’'s fee is governed by the
provi sions of Ark. Code Ann. § 11-9-715 as it existed prior
to the anendnents of Act 1281 of 2001. Conpare Ark. Code
Ann. 8 11-9-715(Repl. 1996) with Ark. Code Ann. § 11-9-715
(Repl. 2002). For prevailing on this appeal before the Ful
Comm ssion, claimant’s attorney is hereby awarded an
additional attorney’'s fee in the anount of $250.00 in
accordance with Ark. Code Ann. 8§ 11-9-715(b) (Repl. 1996).

I T IS SO ORDERED.

OLAN W REEVES, Chairnman

SHELBY W TURNER, Conm ssi oner

Comm ssi oner MKi nney di ssents.



W1l son - F009367 10
DI SSENTI NG OPI NI ON

| must respectfully dissent fromthe majority’s
opi nion finding that the claimant sustained a 24% i npai r nent
to his wage-earning capacity in excess of the 17% anatom ca
i mpai rment. Based upon ny de novo review of the entire
record, and without giving the benefit of the doubt to
either party, | find that the clainmant has failed to prove
by a preponderance of the evidence that he sustained a
decrease in his wage-earning ability.

I n accordance with the Functional Capacity
Eval uation, Dr. Russell authored a return to work slip on
June 20, 2001, releasing the claimant to return to work on
June 25, 2001, with the foll ow ng remarks:

Rel eased to return to work % days

(4 hours) X 2 weeks. Should follow

guidelines stipulated in FCE with

designated restrictions on notion and

l[ifting in medi umwork status.

Cl aimant provided this return to work slip to his
enpl oyer within a day or two after receiving it from
Dr. Russell. Claimant testified that he left the slip with
the secretary as Geg Wllians, the Feedm || Manager was
unavail abl e. According to the claimant, M. WIIlians never
called himto schedule clainmant for work. This testinony is

in direct conflict with the testinony of Geg WIIlianms and

Billy Joe Turney. M. Turney was the dispatcher for
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respondent - enpl oyer. M. Turney testified that he overhead
M. WIlianms on the tel ephone with the claimant telling the
claimant to cone to work on Monday norning and t hey woul d
have a truck | oaded and ready for him M. Turney further
testified that upon M. WIIlians ending the tel ephone
conversation, M. WIlianms specifically instructed

M. Turney to schedule the clainmant a | oad for Mnday

June 25, 2001. M. WIllianms corroborated M. Turney’s

t esti nony.

The cl ai mant never reported to work after
providing the return to work slip to M. WIllians' office.
After three consecutive days w thout reporting to work or
calling in, the claimant was officially term nated.

After failing to report to work on June 25, 2001,
cl ai mant obtained a second rel ease fromDr. Russell dated
July 16, 2001, which inposes greater restrictions upon the
cl ai mant than the previous rel ease dated June 20, 2001.
However, the record fails to disclose a contenporaneous
medi cal exam nation of the clainmnt on or about July 16,
2001, outlining a change in condition justifying or
expl aining the nore stringent restrictions. Reference was
made to the record of paynent submitted into evidence by
respondent to indicate that Dr. Russell charged respondents

for a service date July 16, 2001, however, the charges for
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this date of service is not consistent with the charges from
known of fi ce exam nation dates. Accordingly, the paynent
records do not confirm a contenporaneous exanination wth
the July 16, 2001, restrictions.

| do not find claimant to be notivated to return
to work. C aimant convinced Dr. Ackerman that he was sincere
in returning to school and returning to work. However, there
is not a scintilla of evidence to suggest that the clai mant
made any effort whatsoever to return to either school or
wor k. Cl ai mant dropped off the return to work slip in June
of 2001, yet he did not report to work on June 25, 2001.
The notice of term nation was received by the claimnt on
July 16, 2001, ironically the same date as the second work
restriction issued by Dr. Russell. Caimant testified that
he thought there nust have been sone m sunderstandi ng so he
call ed his enpl oyer about the term nation. However, the
claimant’ s tel ephone records reflect that the claimnt did
not call the Cdinton office until July 23, 2001, one week
after he received the term nation noti ce.

The Comm ssion may use its own superior know edge
of industrial demands, linmtations, and requirenents in
conjunctions with the evidence to determ ne wage-| oss

disability. Aler v. Chanpion Parts Rebuilders, 5 Ark.

App. 307, 635 S.W2d 276 (1982).
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The record reflects that the claimant’s job as a
feed truck driver falls within the claimant’s restrictions
as outlined in the Functional Capacity Eval uation.
Respondents have further offered proof that the claimant was
offered work in this capacity in accordance with the
June 20, 2001, release signed by Dr. Russell. However, this
release is only for “% days for two weeks. Although I find
the testinmony of M. WIllians and M. Turney to be credible
and | find that the claimant was offered work within the
restrictions inposed by Dr. Russell, there is no evidence
upon which to rely to find that the clai mant was ever
offered a return to full tinme enpl oynent making the sane or
greater wages he earned at the tinme of his accident.
Therefore, A C. A 8 11-9-522(b)(2) does not operate to bar
the claimant fromreceiving permanent partial disability in
excess of his physical inpairnment rating. However, the
respondent’s offer of proof establishes that work is
avai l abl e for the claimant within his nmedi um working
restrictions.

The claimant has a stable work history. At
48 years of age he is relatively young. C ai mant possess a
GED, and can read and wite. Claimant has mlitary
experience, having served 7 years in the United States Navy.

In addition, claimnt received formal training from



W1l son - F009367 14
attending truck driving school. Caimant was assigned a 17%
anatom cal inpairnment as a conbination fromhis cervical and
[ unmbar injuries. The nmedical records clearly indicate that
t he clai mant has successfully recovered fromthe cervical
fusion and | unbar diskectony. The | ast nedical record from
claimant’ s treating surgeon regarding claimant’s cervica
injury indicated that the claimant is “back to normal”
follow ng surgery. In addition, Dr. Russell’s nedica
records introduced into evidence reveal that the clai mant
reached maxi mum nedi cal inprovenent effective July 2, 2001,
and that the claimant was rel eased to resunme nornma
activities with the exception of the findings in the
Functional Capacity Evaluation. Al though Dr. Russel
aut hored a subsequent work restriction on July 16, 2001,
there is no evidence in the record to corroborate a nedical
need for a nore restrictive rel ease.

The claimant is physically and nentally capabl e
of being retrained should he so desire. The claimant’s
nmedi cal records indicate that he is able to work in a nmedium
duty capacity, even though Dr. Russell later provide an
unexpl ai ned, nore restrictive release. The clai mant has
shown no initiative to return to work as he has nade no
effort to re-join the workforce. Even upon his term nation

t he cl ai mant di spl ayed a | ackadai sical approach to inquiring
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into this termnation. In short the claimant is sinply not
notivated to return to work.

After | consider the claimant’s age, educati on,
wor k experience, and the nature of his injury, the
claimant’s negative attitude in returning to work, including
his failure to return to work on June 25, 2001, for % days,
and all the other relevant factors, | find that the clai mant
has failed to prove by a preponderance of the evidence that
he sustained any |l oss in his wage-earning capacity.
Accordingly, | nust dissent fromthe majority opinion
awar di ng permanent partial disability benefits in excess of

claimant’ s anatom cal inpairment rating.

KAREN H. McKI NNEY, Conm ssi oner



