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BEFORE THE ARKANSAS WORKERS COVPENSATI ON COWM SS| ON
CLAIM NO. F211881

CHARLENE STROUD,
EMPLOYEE CLAI MANT

ARKADELPH A HUMAN DEVELOPMENT CENTER
EMPLOYER RESPONDENT

PUBLI C EMPLOYEE CLAI M5
| NSURANCE CARRI ER RESPONDENT

OPI NI ON FI LED NOVEMBER 2, 2004

Upon review before the FULL COM SSION in Littl e Rock,
Pul aski County, Arkansas.

Cl ai mant represented by HONORABLE C. BURT NEVELL, Attorney
at Law, Hot Springs, Arkansas.

Respondents represented by HONORABLE RI CHARD S. SM TH,
Attorney at Law, Little Rock, Arkansas.

Deci sion of the Adm nistrative Law Judge: Affirned and
adopt ed.

OPI Nl ON AND ORDER

The respondents appeal from a decision of the
Adm ni strative Law Judge fil ed Decenber 11, 2003. The
Adm ni strative Law Judge entered the follow ng findings of
fact and conclusions of |aw

1. Enpl oyer/ enpl oyee rel ati onshi p existed on
COct ober 2, 2002.

2. The tenporary total disability rate is $174
and the permanent partial disability rate is
$155.

3. The cl ai mant has proven by a preponderance of
t he evidence that she sustai ned a conpensabl e
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injury arising out of and in the course of
her enpl oynment and supported by objective
findi ngs.
4. The respondents are responsi ble for
addi ti onal reasonabl e and necessary nedi cal
t he cl ai mant has pursued.
5. The cl ai mant has proven by a preponderance of
t he evidence that she remained in her healing
period and was unable to earn wages from
Cct ober 3, 2002 through March 3, 2003.
We have carefully conducted a de novo review of the
entire record herein, and it is our opinion that the
Adm ni strative Law Judge’ s decision is supported by a
preponderance of the credi ble evidence, correctly applies
the law, and should be affirned. Specifically, we find from
a preponderance of the evidence that the findings of fact
made by the Admi nistrative Law Judge are correct, and they
are, therefore, adopted by the Full Conmm ssion.
Thus, we affirm and adopt the decision of the
Adm ni strative Law Judge, including all findings and
concl usions therein, as the decision of the Full Comm ssion
on appeal. All accrued benefits shall be paid in a |unp sum
wi t hout discount and with interest thereon at the | awful
rate fromthe date of the Adm nistrative Law Judge’s
decision in accordance with Ark. Code Ann. 8§ 11-9-809 (Repl.

2002) .
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Since the claimant’s injury occurred after July 1,
2001, the claimant’s attorney’s fee is governed by the
provi sions of Ark. Code Ann. 8§ 11-9-715 as anended by Act
1281 of 2001. Conpare Ark. Code Ann. § 11-9-715(Repl. 1996)
with Ark. Code Ann. 8§ 11-9-715 (Repl. 2002). For prevailing
on this appeal before the Full Comm ssion, clainmant’s
attorney is hereby awarded an additional attorney’'s fee in
t he amount of $500.00 in accordance with Ark. Code Ann. §
11-9-715(b) (Repl. 2002).

T IS SO ORDERED

OLAN W REEVES, Chairnman

SHELBY W TURNER, Comm ssi oner
Comm ssi oner McKi nney di ssents.

DI SSENTI NG OPI NI ON

| respectfully dissent fromthe majority’ s opinion
finding that on October 2, 2003, the claimant sustained a
conpensable injury arising out of and in the course of her
enpl oyment with the respondent enployer. The clai mant was
awar ded addi ti onal reasonabl e and necessary nedi cal
treatment and total tenporary disability benefits from

Cct ober 3, 2002, through March 3, 2003.
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On Cctober 2, 2002, the claimant was working in
t he mai ntenance and | aundry departnent of a residential
treatnment facility, where she had been enpl oyed for
approximately four years. The clainmant testified that her
back was hurting when she arrived at work that norning, but
that | ater she was pulling some wet “tangled” laundry froma
washi ng machi ne when she experienced a sudden onset of pain
in her back and hip, and nunbness in her left |leg. The
claimant reported the incident to the front office, and
| ater that same day she was seen by Dr. Mchael R Ford. An
X-ray of the claimnt’s back was unremarkable, so Dr. Ford
assessed the claimant with | unbosacral strain with evidence
of radicul opathy. Dr. Ford prescribed the claimnt anti-
i nfl ammat ori es and pain nmedi cations and he took her off work
for a week. As of COctober 15, 2002, Dr. Ford reported that

the clai mant was doi ng “reasonably well,” but due to her
continued conplaints of pain, he took her off of work for an
addi tional week and referred her to physical therapy. By

Cct ober 22, 2002, the claimant’s back pain showed no

subj ective signs of inprovenent and she was now conpl ai ni ng
of shoul der pain, so Dr. Ford referred her to Dr. Kevin

McLeod for consultation. The clai mant remai ned of f of work,

per the doctor’s orders, during that tinme.



Stroud - F211881 5

On Novenmber 2, 2002, Dr. MLeod exam ned the
claimant. On her Back Pain Patient H story Form provided by
Dr. MLeod, the clainmnt reported that she was experiencing
pain and spasns in her back, hip, and | eg down into her foot
causing it to go nunb. The claimant did not specify which
| eg she was having problenms with, but in that sanme
guestionnaire, the clainmnt reported having had |l eg pain for
“several years.” The results of an MRl of the claimant’s
| umbar spine perfornmed by Dr. McC eod on Novenber 4, 2002,
were “conpletely normal,” and Dr. MC eod di agnosed the
claimant with | unbago.

Dr. Ford continued to treat the claimant for back
| eg, and shoul der pain through March 19, 2003, at which tine
he referred her to Dr. Wayne L. Bruffett at Arkansas
Specialty Orthopaedics. In a letter to the claimant’s
attorney dated June 26, 2003, Dr. Bruffett stated:

To the best of ny know edge, Ms. Stroud

did not have a history of back problens

prior to her work-related incident that

occurred on 10/2/02. If this is indeed

the case, then | would say that her

conplaints of pain and the need for

subsequent treatnent are based on her

work injury. This is stated within a

reasonabl e degree of nedical certainty.

| do think that the physical damage from

the injury was the nmajor cause of her
need for current treatnent.
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It does not appear that she sustained a
severe injury and | doubt that she woul d
have any type of |ong-terminpairnent
fromthis, but | do certainly think that
she injured her back and did seek
subsequent nedi cal treatnment for this.
(Enmphasi s added)

In April of 2003, the clainmnt presented to Dr.
Jacob E. Abraham who wote to the claimant’s counsel on
August 7, 2003, the follow ng:

As you are aware, this is a 52-year old
femal e who presented to ne on April 29,
2003, with a conplaint of |ower back
pain which radiates into the legs. ...
Her synptons apparently started with an
on the job injury on Cctober 2, 2002,
while pulling clothes out of a washer .
On physi cal exam nation, positive
straight leg raise was noted in addition
to decreased sensation to |ight touch
and pin prick in the left leg. Her MR
scan did reveal degenerative disc

di sease which is very clearly a pre-

exi sting condition.

Dr. Abraham opined that the claimnt’s pre-
exi sting condition was “exacerbated” by her “on the job
injury.” Dr. Abraham further opined that the clainmnt’s
“industrial injury” is the najor cause of her present
conplaints. At that time, Dr. Abrahamtreated the cl ai mant
with two epidural steroid injections and |unbar facet joint

i njections.
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Per request of the claimant’s case nanager,
ort hopedi ¢ surgeon, Dr. Earl Peeples, reviewed the
clai mant’ s medi cal records and radi ographs. Based solely
upon his review of the records, in a letter dated July 8,
2003, Dr. Peeples nmade the follow ng rel evant coments:

Thus the patient’s diagnosis is the nost
common one in individuals with | ow back
synptons. That is, |ow back pain w thout
an identified anatom c abnormality or
cause. This category, usually associ ated
with lifting or other activities, is
based on soft tissue injury and
typically resolves in 2-3 nonths. :
The patient’s current synptons are by
history related to an acci dent of

approxi mately ei ght nonths ago. These
synptonms are not supported by any
anatomc finding in the record or in the
radi ographs. Her nost recent MR study
is normal with slight anatom c
variations and slight disc hydration
changes consistent with her age. ... To
sumari ze, neither MRl docunments any
“injury” and there certainly is no
progression as both studies are nornal

Dr. Peepl es recomended psychol ogi cal profile
testing be perforned on the clainmant and that she continue
to be treated with conservative neasures “only.”

Ark. Code Ann. §11-9-102(4)(A)(i)(Repl. 2002)
defines “conpensable injury” as “[a]n accidental injury

causing internal or external physical harmto the body .

arising out of and in the course of enploynent and which
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requires nedical services or results in disability or death.
An injury is ‘accidental’ only if it is caused by a specific
incident and is identifiable by time and place of

occurrence.” Wal-Mart Stores, Inc. v. Westbrook, 77 Ark.

App. 167, 72 S.W3d 889 (2002). The phrase "arising out of
the enpl oynent refers to the origin or cause of the

accident,"” thus the enployee is required to show that a
causal connection exists between the injury and the

enpl oynent. Gerber Products v. MDonald, 15 Ark. App. 226,

691 S.wW2d 879 (1985). The clainmant nust establish a
conpensabl e injury by nedi cal evidence, supported by
objective findings as defined in 811-9-102(16). Medi cal
opi ni ons addressi ng conpensability nmust be stated within a

reasonabl e degree of nedical certainty. Crudup v. Rega

Ware, Inc., 341 Ark. 804, 20 S.W3d 900 (2000).

In the present claim the clainmant asserts that
she injured her back at work to such a degree that regular
conservative treatnent, which includes physical therapy, has
not been effective in resolving her ongoi ng synptons.
However, as Dr. Peeples points out above, the claimant’s
synptonms are not supported by any anatom c fi nding.

Mor eover, the claimant admtted that her back was hurting

when she arrived at work on the norning of October 2, 2002,
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prior to her alleged injury. Furthernore, although the

cl ai mant contends that she has no history of back problens
prior to her work-related injury, the record reveal s that
she was being treated by Dr. Ford for chronic left leg pain
i n August of 2002. By her own adm ssion, the clainmant has
experienced pre-injury leg pain for “several years.”
Coincidently, left leg pain continues to be one of the
claimant’ s chi ef conpl aints subsequent to her alleged back
injury. For exanple, during her hearing of October 31, 2003,

the claimant testified as foll ows concerning her |eg

pr obl ens:
| can’t even lay — There's part of ny
left hip that | can't lay on; | can’t
sit on.

When asked about the occurrence and | ocation of
al | eged nuscl e spasns, the claimant responded. .
Mostly at night, when |’ m asl eep, ny

legs. It’s not nmy back; it’s nostly ny
| egs.

The claimant | ater described her |eg problem as

“restless |l eg syndrome,” but she could not offer an
explanation as to the nmeaning of that term When exploring
this topic further on cross-exam nation, the clai mant

adm tted that she has been taking Darvocet for this
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condition for an extended period of time, and that she is
now concer ned about devel oping a pain related drug
dependency due to her current synptons. Furthernore,

al t hough the clai mant contends that her injury is evidenced
by the fact that she has experienced nuscle spasns in her
back fromthe onset, the claimant’s first objective clinical
finding of nmuscle spasns occurred sonme five nonths after her
wor k-rel ated i ncident. Mreover, the claimant testified that
the spasm|like synptons that she currently experiences are
in her left leg rather than in her back. Therefore, as the
respondent contends, it is unreasonable to conclude that the
claimant’ s ongoi ng synptons are resultant fromthe
claimant’ s alleged injury of October 2, 2002.

In his Opinion, the Adm nistrative Law Judge
assigned nore weight to the opinions of the claimnt’s
treating physicians than to the opinion of Dr. Peepl es.

I ndeed, the Commi ssion has the authority to resolve
conflicting evidence and this extends to nedical testinony.

Foxx v. American Transp., 54 Ark. App. 115, 924 S.W2d 814

(1996). Moreover, the Commssion is entitled to review the
basis for a doctor’s opinion in deciding the weight of the
opinion. Id. There is no requirenent that medical testinony

be expressly or solely based on objective findings, only
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that the record contain supporting objective findings.

Swift-Eckrich, Inc. v. Brock, 63 Ark. App. 118, 975 S.w2d

857 (1998). Although the Conm ssion is not bound by nedi cal
testinmony, it may not arbitrarily disregard any w tnesses’s

testinony. Reeder v. Rheem Mg. Co., 38 Ark. App. 248, 832

S.W2d 505 (1992). Finally, the Conm ssion is not bound by a
doctor’s opinion which is based largely on facts related to
hi m by cl ai mant where there is no sufficient independent
know edge upon which to corroborate the claimant’s cl aim

Roberts v. Leo-Levi Hospital, 8 Ark. App. 184, 649 S.W2d

402 (1983).

A cl ose exam nation of the various nedical
opi nions presented in this claimreveals that the opinions
of Dr. Bruffett, a neurosurgeon, and Dr. Peeples, an
ort hopaedi ¢ surgeon, are sonewhat consistent. For instance,
Dr. Bruffett, the claimant’s treating neurosurgeon, opined
that the claimant’s injury was not severe and that |ong-term
impairnment therefromis “doubtful.” Likew se, based upon his
review of the claimant’s entire nmedical record, Dr. Peeples
opi ned that the claimant had sustained a soft tissue injury
whi ch shoul d have resolved within a 2-3 nonth period of

time. Additionally, Dr. Peeples stated that “by history,”

the claimant’s synptons are injury related, while Dr.
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Bruffett stated that, “to the best of [his] know edge,” the

claimant “did not have a history of back problens prior to

her work-related incident.” (Enphasis added) Likew se, the
claimant’s | atest treating physician, Dr. Abraham
specul ated that the claimant’s current synptons are injury

rel ated when he stated, “Her synptons apparently started

with an on the job injury on Cctober 2, 2002,
(Enphasi s added)

None of the claimant’s treating physicians were
able to find an anatom cal explanation for the claimant’s
continuing conplaints of worsening synptons. This is
consistent with the opinion of Dr. Peeples that no
anatom cal reason for the claimnt’s ongoing synptons exits.
Furthernore, Dr. Peeples has suggested that the clai mant nmay
benefit from a psychol ogi cal evaluation. This contention is
supported by the claimant’s testinony wherein she stated
that she is “just mserable all of the tine.”

The claimant, now in her md-fifties, testified
t hat she has worked “all of her adult life” and at “several
different places” prior to her enploynment with the
respondent enpl oyer. For exanple, the claimant has worked as

a cook, and as a nmaid in hotels. The claimant al so testified
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that she cared for her disabled husband for years prior to
hi s deat h.

The cl ai mant had pre-existing | eg problens, for
whi ch she was under a doctor’s care and taki ng nedicati ons,
prior to her alleged back injury of OCctober 2002. The
claimant’s chief conpliant since her alleged back injury has
been pain and spasns primarily in her left |eg. The clai mant
arrived to work on the norning of Cctober 2, 2002,
conpl ai ni ng of back pain. Mreover, and nore inportantly,
the claimant did not present with objective nmedical findings
of back rel ated probl ens, nanely spasns in her back, until
sonme five nonths after her alleged back injury. Arguably,
had the cl ai mant sustained a soft tissue back injury, her
synpt ons shoul d have resolved wthin no | onger than three
nont hs afterwards. Fromthe date of her alleged back injury,
all of the claimnt’s objective nedical tests have been
normal , showi ng no anatom cal reason for her worsening
synptons. Furthernore, although both Dr. Abraham and Dr.
Bruffett opined that the claimant’s synptons are due to her
back injury, they both did so based upon the assunption that
the clai mant had no pre-existing back problens and that she
in fact injured herself on the job. Again, the record is

devoi d of any objective nedical evidence that the clai mant
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i njured her back on such date and tinme as clai ned. However,

t he objective medi cal evidence does support a concl usion
that the claimant had pre-existing degenerative disc disease
consistent with her age and prior activities. The objective
medi cal evi dence al so supports a conclusion that the

cl ai mant has a severe pre-existing chronic |leg condition
that will continue to cause her pain and probl ens.

In conclusion, | find that the claimnt has fail ed
to establish by a preponderance of the evidence that she
sustained an injury to her back on Cctober 2, 2002, while
enpl oyed for the respondent enpl oyer. Therefore, the
conpensability of this claimand all associated benefits
shoul d be deni ed.

Accordingly, for those reasons set forth above, |

respectfully dissent fromthe majority opinion.

KAREN H. MKI NNEY, Comm ssi oner



