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Upon review before the FULL COM SSION in Littl e Rock,
Pul aski County, Arkansas.

Cl ai mant represented by HONORABLE PH LIP M WLSON, Attorney
at Law, Little Rock, Arkansas.

Respondent s represented by HONORABLE BETTY J. DEMORY
Attorney at Law, Little Rock, Arkansas.

Deci sion of the Adm nistrative Law Judge: Affirnmed in part
and reversed in part.

OPI Nl ON AND ORDER

The cl ai mant appeal s an adm nistrative | aw judge’s
opinion filed April 21, 2003. The adm nistrative |aw judge
found that total knee replacenment surgery and gastric bypass
surgery were not reasonably necessary. The administrative
| aw judge found that the claimant was not entitled to
tenporary total disability conpensation from August 20, 2001
to April 8, 2002. The admnistrative |aw judge al so found
that the claimant was not entitled to pernanent parti al
disability. After reviewing the entire record de novo, the

Ful I Comm ssion reverses the opinion of the admi nistrative
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| aw j udge regarding denial of knee surgery, tenporary total
disability, and inpairnent rating, but affirmas to deni al
of gastric bypass surgery. W find that the claimant proved
she was entitled to total knee replacenent surgery. W find
that the claimant proved she was entitled to tenporary tota
di sability conpensation from August 20, 2001 to April 8,
2002, and that the clai mant proved she sustai ned permanent
i mpai rment in the anount of 37%
. H STORY

Edith Taylor, age 47, infornmed Dr. Janes W Bryan, |V
in June 1996 that she had been having increased pain in her
| eft knee. The past nedical history reported to Dr. Bryan
included arthritis of the right knee, and Dr. Bryan
i ndi cated that the claimant had undergone “Arthroscopic
meni scectony right knee 2/1995.” Dr. Bryan noted that the
clai mant was “norbidly obese with genu val gum knee
alignnment, she has a mld effusion wth noderate patellar
apprehension.” Dr. Bryan recommended surgery on the
claimant’ s | eft knee.

Dr. J. Roger Clark reported on August 1, 1996, “Two
weeks ago, she slipped on a wet floor and hit her right knee
whi ch she had scoped about a year ago and has had a | ot of

trouble with her right knee, alnobst equaling the left knee
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synptons. She is here because she is scheduled for a left
knee arthroscopy and wants to review her right knee
findings....She has a positive patellar apprehension sign,
2+ crepitation, hurts with McMurray naneuver, has no
apparent instability or effusion. X-rays are reviewed and

she has subl uxation of this patella that matches her

opposite side.” Dr. Cark s inpression was “Contusion,
ri ght knee with subluxation patella....If this will settle
down, | would not recommend any procedure in the right knee.

I f, however, when her surgery date arrives for the left, if
she continues to be plagued equally with the right knee, |
woul d recommend a scope at that time and possible (sic) a
| ateral release.”

Dr. Cark perfornmed surgery on both knees on August 16,
1996. Surgery on the right consisted of “Right knee,
| ateral tibial plateau, nedial/lateral fenoral condyle and
patel | ar chondropl asties using the laser,” “Right knee
partial lateral neniscectony,” and “Ri ght knee | ateral
retinacul ar rel ease.”

The parties stipulated that the claimant sustained a
right knee injury on Novenber 2, 1999. The cl ai nant
testified, “I was hit by a car. She hit ne with the bunper

of her car across both of ny knees....Wen she hit nme, it
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rocked ne back, but | fell forward onto the hood of her

car.”

The claimant presented to Dr. Jimmy Tucker on

Novenber 16, 1999:

bot h
testi

1999,

She was struck by a car at work approxi mately two
weeks ago on 11/2/99. The vehicle apparently
struck both of her knees with the bunper. She has
had i ncreasi ng pain synptons of popping and
catching since that tinme in both knees...

On physi cal exam nation today on the right side
she has slight effusion. She has ful
extension....No varus or valgus instability. She
I's neurovascularly intactly distally and skin is
I n good condition.

Dr. Tucker assessed “Possible lateral neniscal tears in
right and |l eft knees,” and he arranged di agnostic

ng. An MR of the right knee was taken on Novenber 30,
with the foll owm ng inpression:

1. Degenerative type tear of the body of the
| at eral nmeni scus associ ated, wth noderate
degenerative arthritic changes in the latera
conpartnent. There is mld subchondral fenora
mar r ow edena.

2. Moderate | ateral patell ofenoral
chondr omal aci a.

3. Small joint effusion.

An MR of the left knee al so showed “Tear of the body

and posterior horn of the lateral neniscus, probably

degenerative in type” and “Small joint effusion.”

Dr. Tucker reported on Decenber 1, 1999:

X- RAYS: They were reviewed from | ast week. Again,
she has sonme m | d degenerative changes of the



Tayl or - E914169 5

patella and sonme m | d peaking of the intercondylar

not ches, however, there are no signs of any

fracture or other pathol ogy on rosenberg,

merchant, AP and | ateral views.

MRl report of the right knee shows a | ateral

meni scal tear with sonme noderate changes of the

articular cartilages in the |lateral conpartnent.

On the left knee, it shows a tear of the

posterol ateral neniscus. There are no signs of

any |iganentous injuries.

Dr. Tucker assessed “Bilateral neniscal tears,” and he
pl anned “bil ateral arthroscopies and partial |ateral
meni scectom es.” Dr. Tucker perforned surgery on both knees
on January 6, 2000. This surgery included “diagnostic

arthroscopy, right knee,” “partial |ateral neniscectony,
ri ght knee,” “laser chondroplasty of the nedial fenoral
condyl e (separate conpartnent), right knee,” and “I| aser
chondropl asty of the lateral fenporal condyle (sane
conpartment), right knee.”
The respondents initially controverted liability for the
January 6, 2000 surgery.

The claimant informed Dr. Tucker on February 8, 2000,
“she is having sonme instability problens with the right
knee. The right knee buckled and she fell.” Dr. Tucker
noted “a noderate effusion on the right side” and pl anned

continued “aggressive physical therapy.” Dr. Tucker stated

on March 7, 2000 that there was “chondral damage to the
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ri ght knee” which “would be inproved using a |ateral J
brace.” The claimant continued to follow up with Dr.
Tucker. On April 4, 2000, Dr. Tucker noted after review ng
x-rays, “The patient has a severe increase in degeneration
in the lateral conpartnent, post injury. | think there is a
significant conponent of synovitis to this injury.”
Dr. Tucker wote to the claimant’s attorney on Apri
10, 2000:
In regards to Ms. Edith Taylor she indicated to ne
that she was struck by a car at work, hitting both
knees. | certainly think this is a significant
degree to cause |l ateral neniscal tears along with
chondral damage to both knees. She has had sone
previous problenms with her knee, but according to
the patient was doing well after her previous
treatnment until she was struck by the car
Wth this information it is ny opinion that the
maj or cause of the damage to Ms. Taylor’s knees
were (sic) the result of being struck by an
autonobil e at work. She is not anywhere close to
reachi ng maxi mal nedi cal inprovenent, so there is
no way to give you an opinion regardi ng permanent
partial inpairnment.
A bone scan was taken on April 20, 2000, with the
I npression, “Findings in the right knee suggest mld
synovitis, particularly laterally over the fenoral condyle.
There is also mld arthritic change in the right tibial
articular surface.” Dr. Tucker noted on May 2, 2000, “She

is still having sone swelling even in her |ateral J



Tayl or - E914169 7

brace....After her previous bone scan, which noted a | arge

anount of synovitis, she continues to have synptons of

synovitis along the lateral side of the joint. She is only

mldly inmproved with physical therapy and iontophoresis.”
Dr. Kenneth M Rosenzwei g i ndependently eval uated the

cl ai mant on May 10, 2000:

[ T] he patient has had two epi sodes of bil ateral
knee arthroscopies. There is nention in Dr.
Cark’s note two weeks prior to her surgery in
August 1996 that she had had previous right knee
arthroscopy a year prior to this but the patient
did not reveal in history and was specifically
asked if she had had any ot her knee surgeries
other than the two bilateral procedures in
guestion. There are no nedical records avail abl e
for ny perusal regarding the ‘prior knee surgery
on the right’ that would nake a total of three
surgeries on the right as opposed to two as
reported by the exam nee....

She has been back to work for the past nonth with
restricted activities with limted tine on her
feet and lifting restriction over 15 I bs. She has
had two corticosteroid injections to her knees,
the | ast one | ast week....

Cinical D agnosis |Include pedestrian traum
secondary to alleged vehicular assault by a
robbery suspect while on the job as a security
officer for the city at a local library, bilatera
knee contusions with resulting chondronal aci a,
chondral fractures, neniscal tears and contusions
Wi th pre-existing degenerative arthritis of both
knees with previous surgeries that were apparently
asynptomati c, non-insulin dependent diabetes,
progressive degenerative/traumatic arthritis of
her right nore so than left knee...
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The patients (sic) presenting conplaints of knee
pai n post-operatively are consistent with her
arthroscopic findings and history of trauma. It
is certainly a possibility had (sic) asynptonatic
arthritic changes in both knees secondary to

pat el | of enoral syndronme from genu val gus excessive
Q angle and norbid obesity. It is within
expectations that the vehicular assault that she
sustai ned to both knees coul d have exacerbated and
aggravat ed her underlying arthritic changes but
there is no question that there were pre-existing
problens to her knees prior to this date or injury
I n question as docunented by previous arthroscopic
reports. ...

Prognosis for recovery fromthese injuries is
sonmewhat guarded on the right knee. X-rays
reviewed that were brought in by the patient show
progressive joint space narrowi ng of the |ateral
conpartment of the right knee with genu val gus.

Her post knee injury filmreveals narrowi ng of the
| at eral conpartnent but joint space remaining
approximately 5 nonths post op in April 2000 of
the lateral conmpartnent of the right knee appears
to be very close to bone on bone changes.

Ms. Taylor reports that she was functioning fine
prior to this injury but the degenerative
arthritis is progressive docunented by a series of
X-rays. Her persistent pain, stiffness and
swelling is consistent wth the radi ographs and
arthrosopic findings....It is felt due to severe
cartilaginous injuries, neniscectom es, abnornal
joint forces with near conplete |oss of joint
space in the lateral conpartnment suggests that the
right knee will continue to degenerate and
debilitate to the point that she may require at
sonme point in time total joint arthroplasties for
conplete restoration of her knee notion, function
and relief of pain....

In conclusion, it appears that the najor cause of
Ms. Taylor’s treatnent and subsequent surgery as a
result of the vehicul ar-pedestrian trauma on
Novenber 2, 1999 is within reasonabl e nedica



Tayl or - E914169 9

certainty. The findings on MRl and subsequent

surgery woul d suggest a portion to be pre-existing

but w thout question the nechanismof the traunma

is contributory to pernmanent aggravation of her

knees. It is not out of the realmof nedical

expectation that anterior injuries to the knee

with direct blows can generate a | atent onset of

problenms and a simlar concept as a parallel, if

you drop an apple to the floor and i medi ately

|l ook at it, it |ooks fine, but a few days or weeks

| ater the area of contact has softened and

brui sed. The secondary fissuring and del am nation

woul d be consistent with that formof inpact....

An adjuster testified that the respondents accepted
conpensability of the claimin about May 2000, including the
nmedi cal treatnent the respondents had initially controverted
and tenporary total disability conpensation

On June 9, 2000, Dr. Tucker assessed “Severe
degenerative changes in the lateral conpartnent of the |eft
(sic) knee secondary to being struck by a car. | would |ike
to avoid any other surgery on Ms. Taylor. | do not think we
have a lot to offer her surgical w se besides a osteotony or
a total knee replacenent.” The inpression of Dr. Bryan on
July 12, 2000 was “Exacerbation of DID of the right knee.”
Dr. Bryan planned additional conservative treatnent.

Dr. Tucker assessed the follow ng on Septenber 26,

2000:
Lateral conpartnent degenerative joint disease. |

di scussed this patient with Dr. Lowy Barnes. |
am sendi ng her to himfor a second opinion.
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t hi nk we have exhausted all conservative neasures

and feel this patient is too young for a total

knee if we could possibly do an osteotony. He is

going to evaluate her for a fenoral osteotony.

The clai mant began treating with Dr. C. Lowy Barnes on
Sept enber 28, 2000, who wote, “I have explained to her that
wei ght loss is going to be very inportant. She has already
| ost 50 pounds.” Dr. Barnes arranged additional diagnostic
testing, and wote on Cctober 10, 2000, “Her MRl showed no
evi dence of avascul ar necrosis.”

After diagnosing “norbid obesity,” Dr. Rex E. Luttrel
performed a “chol ecystectony” and “Roux-En-Y gastric bypass”
on Novenber 16, 2000. The claimant testified that she
underwent the gastric bypass “To reduce ny body wei ght so
that the surgery on ny knee would be nore successful.”

Dr. Barnes reevaluated the claimant on June 4, 2001

She i s having pain about her right knee. She had

done well. She had | ost 75# follow ng her gastric

bypass by Dr. Luttrell.

She had rather acute onset of right knee pain..

RADI OGRAPHS: Do not show significant change. She
has bone on bone changes, |ateral conpartnment.

We di scussed treatnment options at length. W wll
proceed with arthroscopy and open osteotony of her
distal femur. W will try to arrange this with
Dr. Jimmy Tucker as well.
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The parties stipulated that the claimant was | ast paid
benefits through August 20, 2001.

Dr. Tucker informed the claimant’s attorney on August
20, 2001, “l1 do not believe that Edith Tayl or has reached
her maxi mal medical inprovenent at this tine. She is
schedul ed for a distal fenoral osteotony with Dr. Lowy
Barnes for extrene degenerative changes of the |ateral
conpartment of the right knee.”

Dr. Barnes reported on August 27, 2001

She underwent arthroscopy |ast week by Dr. Tucker

and nyself. W had planned to do a distal fenoral

osteotomy for her.

Once she was asleep, we were told that she had

significant clunking nedially. Arthroscopically,

she was found to have a large lesion in the nedial

conpartment as well as the |ateral conpartnent.

She is not a candidate for osteotony. She wll
ultimate (sic) require total knee repl acenent.

Dr. Luttrell told the claimant’s attorney on Septenber
5, 2001, “Regarding your question as the reason for the
gastric bypass for Ms. Taylor, her knee probl ens were nost
definitely related to her weight. It is ny understanding
t hat knee replacenent surgery is not as successful in the
nor bi dl'y obese patient unless they | ose an adequate anount

of weight. Once this occurs, knee surgery is much easier,
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recovery is faster, and the return to a nore functional
| evel of activity is achievable.”

Ms. Taylor clained entitlenent to additional worker’s
conpensation. The claimant contended that she was entitled
to reasonably necessary nedical treatnent. The respondents
controverted liability for the claimant’s knee repl acenent
on the right. The respondents contended that the claimant’s
treatment was not causally related to the injury, but was
due to a pre-existing condition. The respondents contended
that the claimant’s gastric bypass surgery was not a
conpensabl e consequence and was not causally related to the
conpensabl e injury. The respondents contended that the
clai mant did not obtain “preauthorization” for gastric
bypass surgery or knee replacenent surgery. The respondents
contended that if conpensability was found, then the
claimant was not entitled to an anatom cal inpairnent
rating.

The parties deposed Dr. Barnes on April 16, 2002. Dr.
Barnes testified on questioning by the respondents:

Q Was the total knee basically due to the
degenerative condition in her knee?

A. The fact that she had arthritis. Again, how
much of that is post-traumatic and how nmuch of it
IS just degenerative, you can't tell by

| ooki ng. . ..
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Q Wen you did the total knee repl acenent, did
you al so see the large I esion or the other

probl ens going on in the knee joint when you went
in?

A. Yes.

Q Could you identify fromthat point what had
caused those conditions to devel op?

A.  No. Once you have the end point, you can’t
really tell howit got there....

Q How has she progressed after the knee
repl acenent ?

A. Geat functional range of notion, good
strength, but pain.

Q Is that sonething you woul d expect froma
total knee replacenent?

A. No. Not the pain part...

Q Have you released Ms. Taylor back to any type
of enploynment at this tinme?

A. | don't think that’s been addressed actually.
Certainly, she could do I ots of sedentary
activity. As with all knee replacenents, | don't

recommend strenuous activities that require a | ot
of bendi ng, squatting, stooping, that kind of
thing or heavy lifting.

Q Okay. But, based upon your exam nation of her
| ast week, you feel |ike she could perform sone
enpl oynent activities?

A | do...

Q But, as far as you' re concerned fromthe tota
knee she recovered well from objective standpoint?

A. Yes. ..
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Q So, at this point, she’s not, as far as your
standpoint is concerned, required to use any type
of device?

A. She’s not.

Q So, doctor, | guess as | understand from your
testinmony here today, the total knee repl acenent
was due to just the overall degenerative
condition, arthritic condition, in her knee and
that you can’t state within a reasonabl e degree of
medi cal certainty what caused her to have the
arthritic condition that lead (sic) to the total
knee replacenent, is that a fair assessnment?

A. That’'s correct. M/ observation from day one
was that sonebody had already determ ned that this
was related to her injury and that’s why the
patient was being treated by workers’ conp when
saw her.

The claimant’s attorney queried Dr. Barnes:

Q Doctor, are you aware that in Novenber of
1999, this patient was struck by a car on both

knees?
A. Yes, | knew that she had had treatment for
that in the past by Dr. Tucker. | didn’'t treat

her at the tine....

Q Assum ng that her synptonms, her severe
synptoms, began with that blow, would you have an
opinion as to whether or not the need for your
treatnment, the major cause, and | egal mmjor cause
is one over 50% the major cause for your care and
treatment was in fact that blow to the knee?

M5. DEMORY: Objection, calls for speculation
on the part of the physician since he did not
eval uate her inmmediately or in fact al nbst a year
after the incident.

A. M treatnent was based upon the fact that she
was referred to nme by Dr. Tucker for treatnent for
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what he had been treating and a continuation of
that problem It was his inpression that she had
had normal knees up wuntil the time she got hit by
the car, and then she required nedical treatnent
and it sounds as if that was when she started
havi ng probl ens and needed to be treated.

Q Okay. Again, here’s what | think the facts
are, and this is a hypothetical, she had the prior
problemw th the kneecaps that you expl ai ned and
it appears that she is overweight. So, | would
assume there woul d be sonme nornmal degeneration
because of her wei ght and she had that prior
kneecap injury. | believe that to be the only two
probl ens she had prior to getting struck by an

aut onobi l e. But, she began having severe synptons
very shortly thereafter, a couple of days
thereafter, had sonme synptons i medi ately and sone
severe synptons a couple of days after she went to
the doctor and fromthat point forward has been
havi ng severe problens with her knees. Assum ng
that’s the facts, assuming that’'s the facts
presented to the judge and the judge accepts

t hose, woul d you have an opi ni on based upon those
facts as to whether or not the need for your
treatment was in fact the trauma caused by the

bl ow to the knees?

A. Mst likely what | nornmally say when |’ m asked
this question is we have a period of tinme, | think
you said 1996 when she had her first treatnent and
this injury was in 1999.

Q Right.

A. Then, tone it’s a matter of the enpl oyee
record, doctor visits, prior - between 1996 and
1999, we knew that the |ady worked every day for
three years and never had a knee probl em and never
m ssed work to go to the doctor because of her
knee, didn't take nedication for her knee, and,
functioned normally, and then there s acute
changes and didn’'t do that anynore, then that
appears so....
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Q But, as ny letter indicated, if that history
is correct, then would it be your opinion that the
maj or cause, again |egal nmjor cause -

A. | understand the question. Yes, it would be.

Q That opinion would be stated within a
reasonabl e degree of nedical certainty?

A. Correct.

Q As | understand what you also told Ms. Denvory,
that the end of the healing period would be
approximately April the 8" of this year, is that
correct?

A.  Six nonths foll ow ng surgery.

Q At that point in tinme you would rel ease her to
sedentary sit down type work, is that correct?

A O walking type activities on a |limted basis,
but no heavy lifting, squatting, stooping.

The parties deposed Dr. Tucker on Novenber 13, 2002.
Dr. Tucker testified for the respondents with regard to the
surgery he perfornmed in January 2000:

Q What type of procedure did you performon the
ri ght knee?

A. On the right knee we did debridenent of a

meni scal tear. W did debridenment of a toggle
tear which is the articular cartilage of both the
nedi al side and debridenent of a degenerative area
on the lateral side...

Q kay, and could you deternmne fromthe surgery
that you perforned what caused the danages. Was
it sonmething that had devel oped over tinme?

A. As far as the chondral tear, the nedial from
chondral and the neniscual (sic) tear appeared to
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be acute injuries with the chondrosis fromthe

| ateral fenoral chondral and its that’s (sic) an
uncertain origin, it could either be a traumatic
injury or degenerative...

Q It looks like you authored one nore report on
August 20, 2001.

A. Yes, this is ny report.

Q Okay, and in that report it |looks |ike you
i ndi cated that her need for additional treatnent
was due to her extrene degenerative condition.

A.  Yes. Extrene degenerative changes in the
| at eral conpartnent.

Q Okay. And Doctor, can you state within a
reasonabl e degree of nedical certainty that the
degenerative condition is sonmething that just
devel oped over tinme and is not related to the
aut onobi | e accident that she initially described
to you in Novenber of 19997

A. No. | can't state within a reasonabl e degree
of nmedical certainty that it’s not related to the
accident. That’'s what you asked for. | can't

state within a reasonabl e degree of nedica
certainty that it’s not related to the accident.

Q Okay. Are you then saying that the
degenerative condition is related to the accident?

A. It’s ny feeling that the degenerative
condition was at least partially caused, if not
significantly caused, by the accident, including
t he need for nenisctony (sic) which causes in and
of itself, degenerative changes.

Q Wuldit not be true if she had had that sane
type procedure in 1995 of (sic) 1996 that the
degenerati on woul d have continued fromthat point?

A. |If she had had a neni scect ony.
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Q Yes.
A. Yes it could have certainly.

So there is really no way of determ ning how
much degeneration canme fromthe 1995 or 1996
surgery on the right knee as opposed to your
surgery that you perforned in January 2000, is
that true?

A. There is no absolute way to tell that.

Q And also, there is no way to tell how nmuch of
t he degeneration was caused by her weight as
opposed to the surgery in accident she had in |late
1999 and early 20007

A.  No.
The claimant’s attorney exam ned Dr. Tucker:

Q |I’mgonna show you a report that you authored
in April 10, 2000 and |I'm gonna ask you a few
guestions about this report, and this is in the
records. In this report you indicated that Ms.
Tayl or indicated to you or told you that she was
struck was a car at work and that woul d have been
in Novenber of 1999 to the best of you (sic)

know edge?

A. Yes.

Q And, she had also indicated to you that she
di d have previous problenms with one knee but was
getting along fine before this accident, is that
correct?

A. Yes.

Q You said with this information it was your
opi nion that the major cause of the danmage to Ms.
Tayl or’s knees was the result of being struck by
the autonobile while at work. Does that remain
you (sic) opinion?

A. Yes.
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After a hearing before the Comm ssion, the
adm ni strative |aw judge found, “The preponderance of the
evi dence reflects that the total knee replacenent surgery
for the claimant’s right knee, and gastric by-pass surgery
were not reasonably necessary or related to the claimant’s
conpensable injury.” The adm nistrative |aw judge found
that the claimant was not entitled to tenporary total
disability or permanent partial disability. The clai mant
appeals to the Full Comm ssi on.

1. ADIJUDI CATI ON

A Reasonabl y necessary nedi cal treatnent

An enpl oyer nust pronptly provide for an injured
enpl oyee such nedical treatnment as may be reasonably
necessary in connection with the injury received by the
enpl oyee. Ark. Code Ann. § 11-9-508(a). The clai mant nust
prove by a preponderance of the evidence that she is

entitled to additional nedical treatnent. Dalton v. Allen

Eng’g Co., 66 Ark. App. 201, 989 S.W3d 543 (1999). What
constitutes reasonably necessary nedical treatnent is a

guestion of fact for the Conmission. Wight Contracting Co.

v. Randall, 12 Ark. App. 358, 676 S.W2d 750 (1984).

In the present matter, the Full Comm ssion finds that

the claimant proved she was entitled to right knee
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repl acenent surgery. The parties stipulated that the
claimant sustained a right knee injury in Novenber 1999.
The claimant testified that she was struck on both knees by
the bunper of a car. The claimant testified that this
specific incident arose out of and in the course of her
enpl oynment with the respondents. Dr. Tucker perforned
bil ateral knee surgery in January 2000. The respondents
eventual | y accepted conpensability of this surgery and
provi ded nedical treatnent related to the claimant’s
resul ting physical condition. Dr. Tucker opined in March
2000 that the claimant had sustai ned “chondral damage” to
her right knee. Dr. Tucker wote in April 2000, “it is ny
opi nion that the major cause of the danage to Ms. Taylor’s
knees” was “the result of being struck by an autonobile at
work.” The Full Conm ssion expressly notes that we are not
anal yzing this claimpursuant to the “major cause”
provi sions of Act 796 of 1993. W cite Dr. Tucker’s “mgjor
cause” opinion as evidence that Dr. Tucker causally rel ated
the claimant’ s right knee condition to the Novenber 1999
conpensabl e injury.

In May 2000, Dr. Rosenzwei g opined that the claimnt’s
post - operative conpl aints of knee pain were consistent with

the claimant’ s arthroscopic findings and history of trauna.
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Dr. Rosenzwei g descri bed “bone on bone” changes in the
claimant’ s knee, and stated, “the right knee will continue
to degenerate and debilitate to the point that she may
require at some point in tine total joint arthroplasties for
conpl ete restoration of her knee notion, function and relief
of pain.” Dr. Rosenzweig was aware that there was a pre-
exi sting conponent to the claimant’s condition.

Nevert hel ess, Dr. Rosenzweig opined, “w thout question the
nmechani sm of the trauma is contributory to permanent
aggravation of her knees.” |In June 2000, Dr. Tucker opined
that the claimnt’s degenerative changes were “secondary to
being struck by a car.” Dr. Bryan likewise wote in July
2000 that the claimant’s degenerative condition had been
exacerbated. In August 2001, Dr. Barnes described “extrene
degenerative changes of the lateral conpartnent of the right
knee.” Both Dr. Barnes and Dr. Tucker opined at deposition
that the claimant’s conpensable injury aggravated her pre-
existing arthritic condition. Dr. Barnes essentially opined
that the knee replacenent surgery he perforned was causally
related to the Novenber 1999 conpensable injury. Dr. Barnes
al so opined that the claimnt’s physical condition inproved
follow ng surgery. Post-surgical inprovenent is a rel evant

consideration in determ ning whether treatnment is reasonably
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necessary. Hll v. Baptist Medical Center, 74 Ark. App.

250, 48 S.W3d 544 (2001), citing Wnslow v. D& Mech.

Contractors, 69 Ark. App. 285, 13 S.W3d 180 (2000).

The Full Comm ssion recogni zes that the clai mant
suffered from pre-existing degenerative arthritis in both
knees. The claimnt had in fact undergone two surgeries to
the right knee before the Novenber 1999 conpensable injury.
However, the enployer takes the enployee as she is found,
and circunstances whi ch aggravate pre-existing conditions

are conpensable. Nashville Livestock Commin v. Cox, 302

Ark. 69, 787 S.W2d 664 (1990). The opinions of Dr. Tucker,
Dr. Rosenzweig, Dr. Bryan, and Dr. Barnes all show that the
claimant’s need for nedical treatnment after Novenber 1999
was the natural and probable result of her conpensabl e

injury. See, Bearden Lunber Co. v. Bond, 7 Ark. App. 65,

644 S.W2d 321 (1983). Even if a finder of fact did sonehow
construe that the testinony of Dr. Barnes and Dr. Tucker was
not stated within a reasonabl e degree of nedical certainty,
whi ch the Conm ssion does not find, a finding of causation
in a worker’s conpensation case does not need to be
expressed in terns of a reasonabl e degree of nedical
certainty when there is supplenmental evidence supporting the

causal connecti on. Heptinstall v. Asplundh Tree Expert Co.,
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CA- 0311 (Ark. App. 12-10-2003). Further, if the Comm ssion
were to find that the instant clainmant woul d have eventual |y
requi red knee repl acenment surgery whether or not the
Novenber 1999 specific incident occurred, such a finding
woul d be the result of specul ation and conjecture, which

cannot supply the place of proof. Dena Construction Co. V.

Her ndon, 264 Ark. 791, 575 S.W2d 155 (1979).

Pursuant to Ark. Code Ann. 8§ 11-9-508(a), the Ful
Comm ssion finds that the right knee replacenent perforned
by Dr. Barnes was reasonably necessary in connection with
the claimant’s conpensable injury. The respondents
contended during the pre-hearing conference that the
clai mant’ s knee repl acenent was not *“pre-authorized”
pursuant to Commi ssion Rule 30. Rule 30 is a conprehensive
nmeasure W th extensive provisions regarding proper

procedures for paynent of medical costs. Cyphers v. United

Parcel Service, 68 Ark. App. 62, 3 S.W3d 698 (1999), citing

Burlington Indus. v. Pickett, 336 Ark. 515, 988 S.w2d 3

(1999). Rule 30 does not apply to a determ nation of

whet her a particular nmedical service is reasonably

necessary, but sinply states the respondents’ duty to review
itemzed bills prior to paynent for services. Brown v.

Arkansas Trucking Services, Wrkers’ Conpensati on Comr ssion
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E216726 (Sept. 26, 1995). Modreover, the record shows that

Dr. Tucker, an authorized treating physician, expressly
referred the claimant to Dr. Barnes for further treatnent.
The “pre-authorization” requirenment of Ark. Code Ann. § 11-
9-514 does not apply if an authorized treating physician
refers a claimant to another doctor for exam nation or

treatment. Byars Construction Co. v. Byars, 72 Ark. App.

158, 34 S.W3d 797 (2000).

Pursuant to Ark. Code Ann. § 11-9-508(a), the Ful
Comm ssion finds that the gastric bypass perforned by Dr.
Luttrell was not reasonably necessary in connection with the
claimant’ s conpensable injury. The claimant’s election to
undergo this operation did not arise as a result of the
Novenber 1999 conpensable injury. Even if the gastric
bypass did enable the claimant to nore successfully recover
fromsurgery, the perceived need for such an operation was
not a natural and probable result of the claimant’s
conpensable injury to her knee. The respondents are not
liable for the treatnent provided by Dr. Luttrell.

B. Temporary disability

The cl ai mant sustained a scheduled injury, and she is
therefore entitled to tenporary total disability

conpensation during the tine that she remains within her
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heal i ng period and has not returned to work. \Weeler

Construction Co. v. Arnmstrong, 73 Ark. App. 146, 41 S.W3d

822 (2001). The claimant apparently received sonme tenporary
total disability conpensation through August 20, 2001, at
which time the respondents controverted additional benefits.
However, the record indicates that the claimnt renained

wi thin her healing period at that tinme. Dr. Tucker
specifically opined on August 20, 2001 that the claimant had
not reached maxi mum nedi cal inprovenent, and that the

cl ai mant was schedul ed for additional surgery. Nor had the
claimant returned to work at that time. Dr. Barnes
subsequently testified that the claimant reached the end of
her healing period fromthe knee replacenent surgery on or
about April 8, 2002. Tenporary disability cannot be awarded

after the healing period has ended. Trader v. Single Source

Transportation, Wrkers’ Conpensation Conmm ssion E507484

(Feb. 12, 1999). Dr. Barnes al so opined that the clai mant
could return to restricted work duty. The Full Comm ssion
therefore finds that the clai nant proved she was entitled to
additional tenporary total disability conpensation from
August 20, 2001 through April 8, 2002.

C. Anatom cal inpairnent
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An injured worker nust prove by a preponderance of the
evidence that she is entitled to an award for a pernmanent

physical inpairnment. Wber v. Best Western of Arkadel phia,

Wr kers’ Conpensati on Comm ssion F100472 (Nov. 20, 2003).
Ark. Code Ann. § 11-9-102(4)(F)(ii)(a) provides that

per manent benefits shall be awarded only upon a

determ nation that the conpensable injury was the major
cause of the disability or inpairnment. Pursuant to Ark.
Code Ann. 8 11-9-522(g), the Conm ssion has adopted the

Guides to the Evaluation of Permanent |npairnent (4'" Ed.

1993) as an inpairnent rating guide. Any determ nation of
t he exi stence or extent of physical inpairnment nust be
supported by objective and neasurabl e physical findings.
Ark. Code Ann. 8 11-9-704(c)(1).

In the present matter, Dr. Barnes testified that the
claimant was entitled to a 37% inpairnment to the right |ower
extremty follow ng knee surgery. Dr. Barnes based his
opi ni on on objective physical findings which he observed.
The Full Comm ssion finds that the inpairnment rating
assigned by Dr. Barnes was based on objective nedi cal
findings. W find that the clainmant’s conpensable injury
was the maj or cause of her anatom cal inpairnent, pursuant

to Ark. Code § 11-9-102(4)(F)(ii)(a).
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Based on our de novo review of the entire record, the
Ful | Comm ssion reverses the opinion of the adm nistrative
| aw judge. The Full Comm ssion finds that the clai nant
proved she was entitled to the total knee repl acenent
surgery perforned by Dr. Barnes. The claimant al so proved
that she was entitled to all of the other nedical treatnent
provi ded for her knee by Dr. Barnes, Dr. Tucker, Dr.
Rosenzwei g, and Dr. Bryan. The claimant failed to prove
that she was entitled to the gastric bypass surgery
performed by Dr. Luttrell. W find that the claimant proved
she was entitled to tenporary total disability conpensation
from August 20, 2001 through April 8, 2002. The cl ai mant
proved that she was entitled to a 37% anat om cal i npairnent
rating, and that the claimnt’s conpensable injury was the
maj or cause of her anatom cal inpairnent. The claimnt’s
attorney is entitled to a fee on the anmpbunt of conpensation
pursuant to Ark. Code Ann. § 11-9-715(Repl. 1996). For
prevailing on appeal, the claimant’s attorney is entitled to
an additional fee of two hundred fifty dollars ($250),
pursuant to Ark. Code Ann. 8 11-9-715(b)(2)(Repl. 1996).

I T IS SO ORDERED.

OLAN W REEVES, Chairnman
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Comm ssi oner Turner concurs in part and dissents in part.

CONCURRI NG AND DI SSENTI NG GPI NI ON

| concur with the findings in the principal

opi nion that respondent is liable for claimant’s total knee
repl acenent surgery; that claimant is entitled to benefits
for tenporary total disability from August 20, 2001 to Apri
8, 2002; and that claimant is entitled to benefits for a

per manent anatom cal inpairnment of 37%to the | ower
extremty. However, | nust respectfully dissent fromthe
finding that respondent is not liable for claimant’s gastric
bypass surgery.

Wth regard to respondent’s argunent that it is
not liable for the expenses of the total knee repl acenent
surgery because claimant did not obtain preauthorization
pursuant to Commi ssion Rule 30, | note, initially, that
respondent has al ways zeal ously controverted claimant’s
entitlement to this surgery as not being causally related to
t he conpensable injury. Respondent woul d not have
preaut hori zed the surgery even if soneone had subm tted such
a request. This argunent is simlar to a frequent assertion
by sone respondents that even though it has controverted a
claiminits entirety, it will only be |liable for treatnent

it has authorized if the claimis subsequently found to be
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conpensabl e. I n other words, respondent controverts
claimant’s entitlenment to any benefits but insists that

cl ai mant must receive treatnent by the conpany doctor or
anot her doctor it chooses. The Conmi ssion has rejected this
argunent and should Iikew se reject the argunent in the
present case.

Further, there is another reason respondent cannot
prevail on this argunent. 1In addition to the requirenment in
Comm ssion Rule 30, Subpart S, that preauthorization is
required for the designated services expected to exceed
$1, 000, this provision states, “See Arkansas Wrkers’
Conmpensati on Hospital Inpatient Fee Schedule Part 111 for
procedures for requesting preauthorization.” Part 111,
Subpart A (Procedures for Requesting Preauthorization)
provi des the foll ow ng:

1. The insurance carrier is liable for

t he reasonabl e and necessary nedi cal

costs relating to the health care

treatnments and services listed in

subsection (7) of this section required

to treat a conpensable injury, where any

of the follow ng situations occur:

(a) there is a docunented life-

t hreat eni ng degree of a nedica
energency necessitating one of the
treatments or services listed in
subsection (7) of this section;

(b) the treating doctor, his/her
desi gnat ed representative, or
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i njured enpl oyee has received
preaut hori zation fromthe carrier
prior to the health care treatnents
or services; or
(c) when ordered by the Comm ssion.

Thus, according to the plain | anguage of this
section, the insurance carrier is |liable for reasonably
necessary treatnent when respondent has preauthorized the
treatment or when ordered by the Comm ssion. In the
present case, since the Comm ssion has found that respondent
is liable for the nedical expenses related to the total knee
repl acenent surgery, preauthorization was not required.

Finally, I find that respondent is |iable for the
expenses associated with claimant’s gastric bypass surgery.
At the tinme of the conpensable injury, clainmnt was norbidly
obese. Cdaimant’s preexisting obesity clearly does not
disqualify this claimfor benefits and any wei ght | oss

programthat is reasonably necessary for treatnent of her

knee condition woul d be conpensable. Conway Conval escent

Center v. Murphree, 266 Ark. 985, 588 S.W2d 462 (1979),;

Artex Hydrophonics, Inc. v. Pippin, 8 Ark. App. 200, 649

S.W2d 845 (1983); Weller v. Darling Store Fixtures, 38 Ark.

App. 95, 828 S.W2d 858 (1992). “The |aw does not require
t he enpl oyer to pay for nedical expenses for the treatnent

of a preexisting disease not aggravated by the injury except
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to the extent it nay be necessary to acconplish treatnent of

the injury.” Artex Hydrophonics, Inc. v. Pippin, 267 Ark.

1014, 593 S.W2d 473 (Ark. App. 1980). In my opinion,
cl ai mant has proven by a preponderance of the evidence that
the gastric bypass surgery was reasonably necessary for
treatment of her conpensabl e knee injury.

For the foregoing reasons, | concur in part and

respectfully dissent in part.

SHELBY W TURNER, Conmi SsSi oner

Comm ssi oner McKi nney dissents in part and concurs in part.

DI SSENTI NG & CONCURRI NG OPI NI ON

| must respectfully dissent in part and concur in
part fromthe majority’s opinion. It is undisputed that the
claimant suffered a conpensabl e knee injury in Novenber of
1999. Evidence shows that she received proper treatnent for
this injury, and that the respondent provided al
appropriate benefits. However, | find that the weight of the
evi dence sinply does not prove that the total knee
repl acenent of the claimant’s right knee in 2000 and the
gastric bypass surgery in 2001 were reasonably necessary or
related to the claimant’s conpensable injury, in that a

causal connection was not conclusively established by a
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pr eponderance of the evidence. In ny opinion, the claimnt
has failed to prove by a preponderance of the evidence that
the total knee replacenment and the gastric bypass surgery
were reasonably necessary treatnent for her conpensable
injury.

The facts in this case do not support a finding
that the claimant’s total knee replacenent and bariatric
surgeries were reasonabl e, necessary, and/or causally
related to the claimnt’s conpensabl e injury. Although the
law is well established that “you take the claimant as you
find them” the | aw does not require respondent to correct
every pre-existing problemjust to treat a conpensabl e
injury. As the Admi nistrative Law Judge pointed out, no
unequi vocal nedi cal evidence was presented in this case from
whi ch an accurate determnation of the condition of the
claimant’ s knees at time of the injury could be nmade.
Moreover, the testinony and facts presented here strongly
support the above-stated conclusion. First, evidence shows
that this claimant had severe and chronic heal th problens,
i ncludi ng the onset of degeneration and arthritis in her
knees, well before her conpensable injury of Novenber 1999.
She admtted to having injured her right knee prior to her

surgery of 1996, which resulted in a tear |like the one
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repaired in her surgery after her conpensable injury.
Mor eover, the claimant had arthroscopi c knee surgery tw ce
bef ore her conpensable injury to correct multiple problens
wi th her knees. These surgeries were supposedly successful,
at least in that the claimant did not receive treatnent
again relative to her knees until the time of her
conpensabl e injury. According to the testinony of Doctors
Tucker and Barnes, however, the condition of the claimant’s
knees apparently continued to deteriorate during that tinme
bet ween her surgery of 1996 and her conpensable injury of
1999, as evidenced by the advanced state of arthritis and
degeneration found in her right knee at the tinme of her | ast
two surgeries. Additionally, Dr. Barnes stated that there is
no way of determ ning operatively how nuch damage i s post-
traumati ¢ and how nuch of it is degenerative. The extent to
which the claimant’s pre-existing conditions contributed to
her post-injury problens is, therefore, essentially unknown.
This woul d | ead reasonable m nds to conclude that the
claimant’s arthritis had devel oped slowy over a period of
tine.

Further, as to the issue of causation, Dr. Barnes
adm tted having “assuned” that the claimnt’s conpensable

injury was the reason for her treatnment. He testified that
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his “observation from day one was that sonebody had al ready
determned that this was related to her injury and that’'s
why the patient was being treated by worker’s conp... .” Not
suspecting that “anything el se had gone on,” he stated, *
didn’t go back and take a full history as to [the
claimant’ s] prior knee history,... , because it really
wasn’'t relevant to ny nedical treatnent of her.”

Dr. Barnes testified that the decision for the
claimant’ s total knee replacenent was based upon the
claimant’s conplaints of pain, X-rays, and findings
commencing with the nmedical history that started with her
conpensabl e injury. According to Dr. Barnes, the knee
repl acenent was to correct an arthritic condition which
coul d have been caused by a nunber of factors, including
obesity. The record al so reveals that, due the claimant’s
relatively young age as opposed to the average life of total
knee replacenent, Dr. Barnes was initially opposed to the
total knee replacement. Stating in pertinent part that it is
“sinply an el ective operation to treat [a patient’s] pain
and get them sone kind of function,” factors that influenced
the decision for total knee replacenent versus osteotonony
in this case included the claimant’s synptons and how she

tolerated her functional activities secondary to pain from
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the knee. Admttedly, the arthritic condition of the

claimant’ s right knee was a key factor in making this
determ nation. As for the claimnt’s prognosis, Dr. Barnes
testified that she now has “great functional range of
notion, good strength but continued pain” (enphasis added)
whi ch Barnes said, “is not expected from T TKR ” Dr. Evans,
one of claimnt’s previous physicians, had predicted
“chronic pain” for the claimant subsequent to her back
injury in 1986.

| would agree with the Administrative | aw Judge
that the evidence fails to support a finding that the tota
knee repl acenent was causally related to the clainmant’s
conpensable injury. | note, finally, that the MR of the
claimant’ s right knee taken imedi ately after her 1999
injury reveal ed that the neniscus tears were degenerative;
the 1996 surgery indicated that the claimant had
chondromal aci a of both the nedial and |lateral fenoral
condyl e; and, the evidence overwhel m ngly shows that the
claimant suffered frominjury, arthritis, and other
debilitating conditions for years before her conpensable
injury. In his testinony, Dr. Tucker admtted that a
meni scectony, which is the type of surgery that the clai mant

had on her knees prior to her injury, causes degenerative



Tayl or - E914169 36

changes. He further stated that “there is absolutely no way
to tell” how nmuch degeneration was caused by the 1995 or
1996 surgery on claimant’s right knee, as opposed to the
surgery that he performed in 2000. He also adm tted that
there is no way to tell how nuch of the degeneration was
caused by the claimnt’s wei ght as opposed to her
conpensabl e injury.

Arguably, the recent Court of Appeals decision in

Wllians v. L& WJanitorial Inc., Ark. App. :

SSW3d _ (Feb.4, 2004), may be seen to support the
argunent that the surgery is conpensabl e because the
conpensabl e injury was “a factor” in causing a need for a
knee repl acenment. However, | find that the facts in this
claimare distinguishable fromthe facts in Wllianms. In
Wllians, both the claimant’s doctors testified that the
conpensable injury was a factor in the claimant’s resulting
need for knee replacenent surgery. Doctors Barnes and
Tucker, the two surgeons to operate on the clainmant’s knee
after her conpensable injury, offer causation opinions which
seemto support a finding that the claimant’s degenerative
changes were partially or significantly caused by the

clai mant’ s conpensabl e injury. However, when the entire

context of both Drs. Tucker and Barnes’s nedical reports and
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depositions are read, | am not persuaded by this argunent.
As previously noted, | find Dr. Tucker’s opinion to be

equi vocal . Dr. Tucker cannot state how rmuch the claimnt’s
previ ous knee surgeries in 1995 and 1996 attributed to the
degenerative changes that lead to the need for knee

repl acenent surgery. Likew se, Dr. Tucker cannot state how
much the degenerative changes | eading to the need for knee
repl acenent surgery were caused by clainmant’s obesity or by
the arthroscopi c surgery necessitated by the conpensabl e
injury. In short, Dr. Tucker admtted that he cannot tel

how much of the degenerative changes resulted or were caused
by the accident. While Dr. Tucker opined that the
conpensabl e injury partially or significantly caused the
claimant’ s need for knee replacenent, Dr. Tucker admtted
that there is no way to tell how nuch degenerative condition
came fromthe 1995 or 1996 surgeries, claimant’'s obesity, or
her post injury surgery. Accordingly, | find Dr. Tucker’s
opi nion concerning the need for surgery to be specul ative
and unsupported by the evidence. Conjecture and specul ati on,
even if plausible, cannot take the place of proof. Ark.

Dept. of Correction v. dover, 35 Ark. App. 32, 812 S.W2d

692 (1991). Likewi se, Dr. Barnes testified that one cannot

tell by | ooking how nuch of the degeneration that
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necessitated surgery was arthritic degeneration or post-
traumati ¢ degeneration. Dr. Barnes further testified that he
could not identify how the degeneration devel oped. Dr.
Bar nes unequi vocally agreed with the statenent that “[ he]
could not state within a reasonabl e degree of nedi cal
certainty what caused her to have the arthritic condition
that lead (sic) to the total knee replacenent...”
Accordingly, | do not accord any weight to the arbitrary
opi ni on of these physicians.

Moreover, | do not read the court’s decision in

WIllianms, supra, to alter or change the nmanner in which we

are required to anal yze whether nedical treatnent is
reasonably necessary when a pre-existing condition is
present. The court in Wllians held that the Comm ssion’s
findings were not supported by a preponderance of the

evi dence. The Full Commi ssion found in Wllians that the
appellant failed to prove a causal connection between the
conpensabl e injury and need for surgery. Rather, the court
found that the conpensable injury was “a factor” in the
appel l ants need for surgery. | do not read this use of

| anguage to alter or change the well established anal ysis
applied in these type cases. The issue continues to renain

whet her the medical treatnment is “...reasonably necessary in
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connection wth the injury received by the enpl oyee.”
A.C A 8 11-9-508(a). Many things factor into one’s need for
surgery. |Is the patient synptomatic, asynptomatic, a
di abetic, HV positive, obese, a snoker, in critical
condition, suffering froma chronic condition, in pain, or
running a fever, just to nane a few These factors may in no
way relate to the actual condition for which surgery is
required. Likew se, a conpensable injury to a pre-existing
degenerative process nmay be a factor in determ ning the need
for surgery. However, pursuant to statute, the rel evant
guestion has al ways been and continues to be, whether the
conpensable injury is causally related or causally connected
to the need for treatnent. In finding that the clai mant
prevailed in Wllians, the court nerely found that the
commi ssion erred in its interpretation of the evidence, it
did not liberalize, broaden, or narrow the statutory
provision, as it is specifically prohibited fromso doing by
A.C A § 11-9-1001.

As for the issue of preauthorization and Rule 30,
| nmust respectfully disagree with the majority’ s di sm ssal
of the argunment. While Rule 30 may not apply to a
determ nati on of whether a particular nedical service is

reasonably necessary, Rule 30 certainly applies to whether
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or not a carrier is liable for the charges incurred. The
maj ority opinion equates Rule 30 with the Change of
Physi ci an | aw and aut hori zed nedi cal treatnent. However,
these two aspects of workers’ conpensation are as different
as appl es and oranges. Respondents do not argue that Dr.
Tucker was not an authorized treating physician. Rather,
respondents rightly argue that this authorized physician
performed a procedure for which pre-authorization is
required by Rule 30.

Rule 30, Part |, Subpart S, of this Rule states,
in pertinent part:

Preaut hori zation is required for al

nonemner gency hospitalizations, transfers

between facilities, and outpatient

servi ces expected to exceed $1000.00 in

billed charges for a single date of

service by a provider.

It isillogical in this case to suggest that the
clai mant did not have, at the very |least, sone idea that her
total knee replacenent surgery was expected to exceed
$1,000.00 in billed charges. After all, she had becone very
famliar with these surgical procedures in the past, and she
nmust have been aware of the costs involved. Even if she had

not concerned herself with the cost issue, this was not

energency surgery. As noted by claimant’s physicians, the
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claimant’ s total knee replacenent was “sinply an elective
operation to treat [a patient’s] pain and get them sone kind
of function.”

Furthernore, | cannot agree w th Conm ssioner
Turner’s interpretation of Part 111, Subpart A of the Fee
Schedul e. First, neither Rule 30 nor the Fee Schedul e shoul d
be used to acconplish through the back door what cannot be
achi eved through the front. Part 111, entitled
Preaut hori zation, Subpart A sets forth the Procedures for
Requesting Preauthorization. This very title presupposes
that the procedure has not yet taken place. Cbviously,
preaut hori zation is not necessary for emergency treatnent.
Li kewi se preauthorization would be redundant follow ng a
heari ng and Comm ssion order finding that certain nedical
treatnment is reasonabl e and necessary and nust be provided
at the carriers’ expense. Preauthorization of nedical
treatment regardl ess of whether or not that treatnent is
reasonabl e and necessary is required under the provisions of
Rul e 30. Whether or not the treatnment is reasonable and
necessary is a statutory issue which is a conpletely
separate i ssue and should be treated as such. The Fee
schedul e outlines the appropriate fees carriers can pay for

treatment for workers’ conpensation injuries. It does not
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abdicate to a claimant with an admttedly conpensable injury
for which nedical benefits are being paid the right to

i gnore the requirenent for preauthorization and obtain such
treatment without the know edge of the carrier. Such
interpretation would render Rule 30 and preauthori zation
nmeani ngl ess. Mreover, such interpretation would anount to
a “back door policy” as a way around Rule 30 and the Fee
schedul e that was never intended.

Accordingly, even if the total knee replacenent
was reasonabl e and necessary nedical treatnment in connection
with claimnt’s conpensable injury, a finding | specifically
do not meke, | find that in accordance with Rule 30,
claimant has failed to prove entitlenent for the charges
incurred with this hospitalization and treatnment. Rule 30
practically mmcs many health insurance policies which
require pre-authorization for many services. Before
under goi ng non-energency surgery many policies require the
insured to notify the carrier of the treatnent for pre-
aut hori zation. Wthout such pre-authorization, the carrier
will not pay for the treatnent. The claimant in this claim
did not abide by Rule 30 and acquire pre-authorization.
Since the claimant did not conply with the pre-authorization

requi renment of Comm ssion Rule 30, | cannot find that the
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respondent are responsible for the charges related to the
total knee replacenent even if the treatnent is otherw se
found conpensabl e.

Since | find that the total knee replacenent was
not reasonabl e and necessary nedical treatnent, | nust also
respectfully dissent fromthe majority’s finding that the
claimant is entitled to tenporary total disability benefits
related to this period of healing.

Wth regard to the majority’s finding that the
gastric bypass procedure was not reasonably necessary, |
whol e- heartedly agree. Therefore | concur in this finding.

Therefore, for all the reasons set forth herein, |
respectfully dissent in part and concur in part fromthe

maj ority’ s opinion.

KAREN H. McKI NNEY, Conm ssi oner



