BEFORE THE ARKANSAS WORKERS COVPENSATI ON COWM SS| ON
CLAIM NO. F207890

JOHN SI MPSQN,
EMPLOYEE CLAI MANT

WAYNE MOORE CONSTRUCTI ON COVPANY,
EMPLOYER RESPONDENT

ZURI CH AMERI CAN | NSURANCE COVPANY,
| NSURANCE CARRI ER RESPONDENT

OPI NI ON FI LED FEBRUARY 23, 2004

Upon review before the FULL COM SSION in Littl e Rock,
Pul aski County, Arkansas.

Cl ai mant represented by HONORABLE ZAN DAVI S, Attorney at
Law, Little Rock, Arkansas.

Respondents represented by HONORABLE DAVI D C. JONES,
Attorney at Law, Little Rock, Arkansas.

Deci sion of the Adm nistrative Law Judge: Affirned.

OPI Nl ON AND ORDER

Respondent appeals fromthe decision of the
Adm ni strative Law Judge finding that claimant was an
enpl oyee of the respondent and that since claimnt was not a
sole proprietor or the partner of a partnership, the
Certificate of Noncoverage issued by the Conmm ssion is
nei ther binding nor valid. Based upon our de novo review of
the entire record, the Full Comm ssion finds that claimant
is entitled to benefits and affirns the opinion of the

Adm ni strative Law Judge.
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Respondent asks the Comm ssion to reverse the

unani nous opi nion of the Comm ssion in Patrick Golden v.

Randy W.ggins Logging, Full Comm ssion Opinion filed July

13, 1998 (E602244). The Conm ssion declines this invitation
to do so.

The enpl oyer is in the home buil ding and
renodel i ng business. Claimant’s primary duties were those
of a fram ng carpenter. Prior to receiving his first
paycheck, the enployer required claimnt to sign an
application for a Certificate of Noncoverage. A
Certificate of Noncoverage was eventually issued by the
Comm ssion on February 1, 2001. On June 3, 2002, claimant
sustained serious injuries to his left lower extremty when
scaffol ding broke and he fell. Physicians ultimtely
anputated claimant’s left |ower extremty bel ow t he knee.

The Adm ni strative Law Judge found that clai mant
was an enpl oyee of the respondent rather than a
subcontractor, a sole proprietor, or a partner of a
partnership. The Adm nistrative Law Judge al so found that
since claimant was an enpl oyee, the Certificate of
Noncover age i ssued by the Conm ssion was neither valid nor

bi ndi ng.
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The central issue in this case involves the
statutory interpretation of Ark. Code Ann. 8§ 11-9-
402(c)(1)(B) (i) (Repl. 2002), which provides the foll ow ng:

(B)(i) A sole proprietor or the
partners of a partnership who do not
el ect to be covered by this chapter and
be deened enpl oyees thereunder and who
deliver to the prime contractor a
current certification of noncoverage
i ssued by the Wirkers' Conpensation
Comm ssi on shall be conclusively
presuned not to be covered by the | aw or
to be enpl oyees of the prine contractor
during the termof his or her
certification or any renewal s thereof.
(Enmphasi s added.)

Respondent contends that a “party” who delivers a
Certificate of Noncoverage to the prime contractor is
concl usively presunmed not to be covered by the Act or to be
enpl oyees of the prine contractor. Respondent all eges that
the only issue is whether the Certificate of Noncoverage was
procured by fraud. Respondent criticizes the Adm nistrative
Law Judge for first determ ning whether clainmnt was an
enpl oyee or a subcontractor. Further, since the General
Assenbly did not include provisions for a rebuttable
presunption in this statute, as was done in the sections
concerning the intoxication defense, evidence cannot be

considered as to whether claimant is actually an enpl oyee,



Si mpson - F207890 4
or a sole proprietor, or a partner in a partnership. This
interpretation of the Act is untenable at best.
Initially, it is interesting to note that
respondent avoids use of the terns sole proprietor or
partners of a partnership when discussing this issue.
Respondent chooses instead to use the word “party.”
Respondent urges the Comm ssion to conply with the Act’s
requi renent of strict construction. However, strict
construction conpels a result different fromthe one
advanced by respondent.

In Gol den, supra, the Comm ssion found that

“Certificates of Non-coverage are only effective for sole
proprietors or partners in a partnership at the tinme the
certificate is applied for.” Further, the Conm ssion stated
that “[t]he certificates were intended to be issued only to
sole proprietors or partners who were conducting i ndependent
busi nesses.” In other words, certificates of noncoverage
are not effective or valid as to enployees. The Comm ssion
specifically used strict construction to arrive at these

fi ndi ngs. See also Aloha Pools & Spas, Inc. v. Enployer’s

| nsurance of Wausau, 342 Ark. 398, 39 S.W3d 440 (2000).

Thus, the conclusive presunption will only arise as a result

of a valid Certificate of Noncoverage issued to a sole
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proprietor or a partner of a partnership, but not to an
enpl oyee who | acks the | egal capacity to waive his or her
right to conpensation by agreenment. Ark. Code Ann. § 11-9-
108(a) (Repl . 2002). Accordingly, the first question that
nmust be answered is whether claimant is an enpl oyee.

It is quite telling that respondent argues in the
alternative that claimant was not an enpl oyee, but does not
advance a serious argunment to support its position.
Respondents “concede that several of the factors would
support the claimant’s contention that he was an enpl oyee,
but woul d request that those issues be addressed in the
alternative.”

Cl ai mant has proven by a preponderance of the
evi dence that he was an enpl oyee rather than a subcontractor
of the enployer. The facts supporting this finding are that
clai mant was paid by the hour; that either party could
term nate the enploynent relationship at any tine w thout
liability; that claimnt did not work for anyone el se during
this period of tine; that the enployer provided the vast
majority of the tools and equi pnent needed to performthe
wor k; that the enployer would direct clainmant where he
needed to go to work each day and essentially controlled al

aspects of the work; that claimant has never owned his own
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busi ness; and that claimant believed he was an enpl oyee of
the enployer. It is inportant to renmenber that the enployer
did not present the testinony of any witnesses to contradict
claimant’s testinony. Based on the above evidence, the
Commi ssion finds that claimant was an enpl oyee rather than
an i ndependent or subcontractor.

It appears that respondent is trying to circunvent
the law and avoid its obligations to injured enpl oyees. The
undi sputed evidence is that this enployer required clai mant
and others on the crew to apply for and obtain Certificates
of Noncoverage in order to receive a paycheck. Adm ttedly,
t hese individual s knew the enpl oyer was taking this tactic
to avoid providing insurance coverage for injuries sustained
on the job. As a condition of enploynent, this enployer
conpell ed these individuals to sign what is in effect a
wai ver of their right to conpensation. This is clearly
| mproper and agai nst public policy. [If the Conmm ssion were
to accept respondent’s argunents in this case, every
enpl oyer in the state could require its enployees to obtain
Certificates of Noncoverage and avoid its | egal obligations
to provi de workers’ conpensation coverage to its enpl oyees.
While this scenario is quite absurd, the potential stil

exi sts. The plain and unanbi guous | anguage of the statute
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requires the position announced by the Comm ssion in ol den.

In Golden, the Comm ssion stated the above in the

fol | owm ng manner:

The obvious intent of Ark. Code Ann. §
11-9-108 (A) is to prevent enployees, as
a result of coercion or persuasion, or
because of a lack of information, from
executing a waiver or other docunent
that relieves their enployer of the
obligation to provide workers
conpensati on coverage. On the other
hand, Ark. Code Ann. 8 11-9-402 (c) (1)
(B) (i) is designed to allow
subcontractors, who are functioning as
an i ndependent busi ness, and who are not
required to have workers' conpensation

i nsurance because they have no

enpl oyees, to avoid having a general
contractor or prime contractor require
themto purchase workers' conpensation

i nsurance by w thhol ding the cost of the
prem um from what they were paid.

* * *

... The certificates were intended to be
i ssued only to sole proprietors or
partners who were conducting i ndependent
busi nesses. W do not believe that it
was intended to act as a "waiver" for

i ndi viduals who are enployees. |f the
|atter were the case, then enpl oyers
coul d avoid the Wrkers' Conpensation
Act sinply by declaring that their

enpl oyees were independent contractors
and term nating any who woul d not obtain
a Certificate of Non-Coverage.

Qovi ously, such a situation is contrary
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to the purposes and objectives of the
Wor kers' Conpensation Act.

We al so note that the |egislature has
directed the Comm ssion and the Courts
to strictly interpret the Wrkers'
Conmpensation Act. Since the statute in
guestion only permits sole proprietors
or partners in a partnership to obtain a
Certificate of Non-Coverage, we believe
that it would be a significant expansion
of the Workers' Conpensation Act to
interpret it in such a manner that

enpl oyees were able to obtain
Certificates of Non-Coverage so as to
act as a waiver. Such a holding would
constitute a significant expansion of
the Workers' Conpensation Act, sonething
that is expressly prohibited by the Act.
See Ark. Code Ann. § 11-9-1001.

For the reasons set out above, we hold
that Certificates of Non-Coverage are
only effective for sole proprietors or
partners in a partnership at the tine
the certificate is applied for. Such a
result would act to permt those for
whomthe statute is intended to benefit,
to obtain certificates uninpeded, and
woul d prevent the use of certificates as
wai vers to avoid an enployer's statutory
obligation to provide workers
conpensati on coverage to his enpl oyees.
(Original enphasis.)

Additionally, it really does not matter

t hat

cl ai mant understood the purpose of the Certificate, that he

was not “coerced” into obtaining the Certificate,

or that he

knew the enployer in this case was not taking out workers’

conpensation coverage for any injury he mght sustain on the
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job. It also does not matter that claimant signed a
docunent which appears to indicate that he is a contractor
This type of rigid adherence to the termused by the parties
to describe their relationship has been rejected by the

Conmi ssi on. See e.q. Leroy Sanders v. Wiitworth Trucking

Conpany, Full Comm ssion Opinion filed August 29, 1990
(D907180) and Janes A Stokes v. ETA. Transportation, Inc.,

Ful | Comm ssion Opinion filed June 23, 1999 (E715213).

Finally, respondent al so warns of catastrophic
consequences if the Conm ssion continues to follow the
hol ding in Golden. However, respondent has offered no
evi dence what soever to back up its prediction of dire
consequences.

Accordingly, the Comm ssion finds that claimant
was an enpl oyee of the enployer and that, therefore, the
Certificate of Noncoverage issued by the Conm ssion is
nei ther binding nor valid. Al accrued benefits shall be
paid in a lunp sumw thout discount and with interest
thereon at the lawful rate fromthe date of the
Adm ni strative Law Judge’ s decision in accordance with Ark.
Code Ann. § 11-9-809 (Repl. 2002).

Since the claimant’s injury occurred after July 1,

2001, the claimant’s attorney’s fee is governed by the
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provi sions of Ark. Code Ann. 8 11-9-715 as anended by Act
1281 of 2001. Conpare Ark. Code Ann. 8§ 11-9-715(Repl. 1996)
with Ark. Code Ann. 8§ 11-9-715 (Repl. 2002). For prevailing
on this appeal before the Full Comm ssion, clainmant’s
attorney is hereby awarded an additional attorney’s fee in
t he amount of $500.00 in accordance with Ark. Code Ann. §
11-9-715(b) (Repl. 2002).

I T IS SO ORDERED.

OLAN W REEVES, Chairnman

SHELBY W TURNER, Comm ssi oner
Comm ssi oner McKi nney di ssents.

DI SSENTI NG OPI NI ON
| nmust respectfully dissent fromthe majority
opinion finding that the claimant was an enpl oyee of the
respondent. In ny opinion, the claimant has failed to neet
hi s burden of proof. The respondents requested that the Ful

Conmi ssion reconsider its prior position in Patrick Golden

v. Randy Waqggins Logging, Full Conmi ssion Opinion Filed

July 13, 1998 (d ai m No. E602244). A mpjority of this
Comm ssion found that Certificates of Non-coverage pursuant
to Ark. Code Ann. 8§ 11-9-402(c)(1)(B)(i) only applied to

sole proprietors or partners. The mpjority has declined the
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respondents’ invitation, however, | would accept the
invitation. The majority denotes that Golden was a unani nous
deci sion. However, | take this opportunity to point out that
t he panel of Conmi ssioners has changed since Gol den was

deci ded al nbost six years ago. Further, the facts of this
case are significantly different than the facts of the case
in ol den.

After conducting a de novo review of the record,

find that the claimant in this case was an uninsured
subcontractor, or sole proprietor, pursuant to Ark. Code
Ann. 8 11-9-402 (Repl. 2002). As the subsections thereunder
state, a party who does not elect to be covered by this
particul ar “chapter and be deened enpl oyees thereunder and
who deliver to the prime contractor a current certificate of
noncoverage i ssued by the Wrkers’ Conpensation Comr ssion
shal | be conclusively presuned not to be covered by the | aw
or to be enployees of the prinme contractor during the term
of his or her certification or any renewal s thereof.” Ark.
Code Ann. 8 11-9-402(c)(1)(B)(i). The statute further states
that a prine contractor’s insurance carrier is not |liable
for injuries to parties who “have provided a current
certification of noncoverage, and the carrier shall not

i ncl ude conpensation paid by the prinme contractor to the
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sole proprietor or partners described above in conputing the
i nsurance premumfor the prine contractor.” Ark. Code Ann

8§ 11-9-402(c)(2)(Repl. 2002).

In the definition section of the Act, the
| egi sl ature specifically stated in Ark. Code Ann. § 11-9-
102(9) (D) (Supp. 2003) that:

Any individual holding fromthe

[ C]ommi ssion a current certification of

noncover age under this chapter shall be

concl usively presuned not to be an

enpl oyee for purposes of this chapter or

otherwi se during the termof his or her

certification or any renewal s thereof or

until he or she el ects otherw se,

whi chever tine period is shorter.

The claimant testified at the hearing that he was
aware he was being treated as a subcontractor, or sole
proprietor, as were the other people on the job site for the
insured. Furthernore, the claimant testified he knew when he
started his enploynent that he would be requested to sign
the certification and did so. Not only in his hearing
testinmony, but also in his deposition testinony, the
claimant testified that there was no pressure to sign the
Certificate of Non-Coverage. The followi ng is enlightening:

Q [ Respondent’ s counsel] And you testified

that there was no pressure to sign that
docunent, is that correct?
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A [Claimant] No, there wasn't [sic] no

pressure... [T27]

The claimant admtted he was aware that the Certificate of
Non- Cover age indicated he did not have workers’ conpensation
coverage for hinself and he understood the ramfication of
the form Not only did the claimant admit his understanding,
he al so indicated that no one had forced himto sign the
docunents. In that regard, the claimant testified as
fol | ows:

Q [ Respondents’ counsel] Did they force
you to fill out this fornf®

A [ Cl ai mant] No.

Q And you knew what you were filling out?
A ....l knew what the purpose of it was
for, yes...

Q And what did you think it was for?

A To show that | was — that he had no
coverage on ne, and stuff like that, is
basi cal | y what my under st andi ng when
signed it...He's not going to be
wi t hhol di ng taxes or have any coverage
on ne, insurance, or things like that.

Q So you knew when you signed it, he
didn’'t have workers’ conp coverage for
you?

A. Yes.
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The claimant not only signed the Certificate of
Non- Coverage in this case, but he al so signed anot her
docunent indicating that he was a contractor. The cl ai mant
execut ed a docunment on Wayne Moore Construction’s Conpany’s
formindicating he was a contractor. The claimant testified
in his deposition that he had indeed signed the line
i ndi cating he was a contractor, and confirnmed on the record
that M. Moore, the insured, never infornmed himhe was an
actual enployee. Furthernore, the claimant also filled out
tax fornms indicating that he was a “non-enpl oyee.” The
claimant testified that he realized the insured was payi ng
himas a “non-enpl oyee” and once again confirmed on the
record that he understood he was being treated as a “non-
enpl oyee.” The insured nust be able to rely upon docunents
signed by a claimant showi ng he was aware of the intent of
the parties’ relationship issues, but the carrier nust also
be able to rely upon these docunents when accounting for
prem uns for coverage on a particul ar insured.

The insurance carriers do not include any
conpensation paid by the prine contractors to subcontractors
in conputing the insurance premuns for the prine
contractors. See Ark. Code Ann. 8§ 11-9-402(c)(2). It is

clear the majority does not understand the ram fications of
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the m scal cul ati ons of prem uns. The prinme contractors nust
be able to rely on the representati ons nmade by the
subcontractors/sol e proprietors when the subcontractors fill
out the Certificates of Non-Coverage. In order to allow an
al | eged “enpl oyee” to conme in and argue after the fact that
they are an actual enployee woul d defeat the purpose and
intent of the Act by allowing themto attenpt to rebut what
is “conclusively presuned.” While the prior case | aw on

t hese particular issues states that the Conm ssion nust
first determ ne whether or not the claimant was an actual
enpl oyee or subcontractor, to allow an actual determ nation
of those issues would create a “rebuttabl e presunption,”

rat her than concl usive presunption as specifically set forth
in the statute.

In ny opinion, Ark. Code Ann. 8§ 11-9-108(a) is not
in conflict with other sections as that particul ar
subsecti on addressees “enpl oyees,” rather than
subcontractor/contractor relationships. The basic rule for
statutory construction is to give the full effect to the
intent of the legislature. The basic rule for statutory
construction is to give effect to the intent of |egislature.

Ford v. Keith, 338 Ark. 487, 996 S.W2d 20 (1999). If the

| anguage of the statute is plain and unanbi guous, the
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anal ysis need go no further. Burchamv. Cty of Van Buren,

330 Ark. 451, 954 S.W2d 266 (1997).

In the Arkansas Workers Conpensation Act, the
| egi sl ature has included a particular section in the Act
whi ch specifically allows for a rebuttal presunption. In
that regard, Ark. Code Ann. 8§ 11-9-102(4)(B)(iv)(a)-(b)
states “Conpensabl e injury: does not include:

(1v)(a) [An][i] njury where the accident was
substantially occasi oned by the use
of alcohol, illegal drugs, or
prescription drugs used in
contravention of physician's
or ders.

(1v)(b) The presence of al cohol, illegal
drugs, or prescription drugs used
in contravention of a physician’s
order shall create a rebuttable
presunption that the injury or
accident was substantially
occasi oned by the use of alcohol,
illegal drugs, or prescription
drugs used in contravention of
physi ci an’s orders.

The fact that the legislature included a rebuttable
presunption in Ark. Code Ann. 8 11-9-012(4)(B)(iv)(b), but
failed to include any such | anguage in either Ark. Code Ann.
8§ 11-9-402(c)(1)(B)(l), or in Ark. Code Ann. § 11-9-

102(9) (D) denonstrates that the | egislature was aware they

could include a rebuttal presunption in the sections for the
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claimant to attenpt to prove he was an actual enpl oyee,

rat her than a subcontractor. However, the legislature did
not to include the rebuttabl e presunption possibly in order
to elimnate the problens with enployers and carriers being
held liable for injuries of enployees for which they had not
accounted in their prem uns for coverage. The | egislature
has specifically directed the Conmm ssion and the Courts to
strictly interpret the Wrkers’ Conpensation Act. Therefore,
there is no conflict between the sections as provided, as
the | egislature could have incorporated a rebuttal
presunption in these sections if they so desired. See Ark.
Code Ann. 8§ 11-9-1001.

To allow a claimant to rebut what is conclusively
presunmed would totally disregard the whol e purpose of the
Certificate of Non-Coverage sections within the Act.
Carriers and contractors rely upon the Certificates of Non-
Cover age when determ ning the prem um and coverage i Sssues,
and holding themliable for clains on which no prem uns are
received could | ead to catastrophic consequences for the
i nsurance industry. Unlike the prior cases, the claimant in
this case was aware of what he was signing. The clainmant in
this case specifically admtted several times during the

heari ng that he was aware he signed docunents indicating he
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was a contractor, that he filled out tax forns indicating he
was a “non-enpl oyee,” and that he was aware he did not have
wor kers’ conpensation coverage. Furthernore, those prior
cases fail to address the potential ranmfications for

enpl oyers and insurance carriers who nust be able to rely
upon certified docunentation on record with state agencies
whi ch are “concl usively presuned” to be valid. The only

i ssue which should be addressed in these particul ar
circunstances are whether or not a claimnt was forced to
sign the Certificate of Non-Coverage, which would nean that
the Certificate was not obtained under fraud. This would

al l ow the exclusion of the docunentation w thout analyzing
the rebuttable presunption issues in contradiction of the
statutory interpretations. Therefore, | find that
Certificates of Non-coverage should not be limted to sole
proprietors and partners.

Even though | am of the opinion that Certificates
of Non-coverage are not limted to sole proprietors and
partners and that the claimant in the present case obtai ned
a valid Certificate of Non-coverage, in light of the
majority’ s findings, further analysis of this claimis
necessary. The determ nation of whether, at the tinme of an

injury, an individual was an independent contractor or an
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enpl oyee depends on the facts of the case. Franklin v.

Arkansas Kraft, Inc., 5 Ark. App. 264, 635 S.W2d 286

(1982). The resolution of whether an individual is an

i ndependent contractor or an enpl oyee requires an analysis
of the factors related to the enployer’s right to control
and of factors related to the relationship of the work to
the asserted enpl oyer’s business. In making a determ nation,
the Comm ssion nust | ook at the factors outlined in D. B.

Giffen Warehouse, Inc. v. Sanders, 336 Ark. 456, 986 S. W2d

836 (1999) citing 8220 of the Restatenent (Second) of

Agency:

1. the extent of control which, by the
agreenent, the master nay exercise
over the details of the work;

2. whet her or not the one enployed is
engaged in a distinct occupation or
busi ness;

3. t he kind of occupation, with
reference to whether in the
locality, the work is usually done
under the direction of the enpl oyer
or by a specialist wthout
supervi si on

4. the skill required in the
particul ar occupati on;

5. whet her the enpl oyer or the workman
supplies the instrunentalities,
tools, and the place of work for
t he person doing the work;
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6. the length of time for which the
person i s enpl oyed;

7. the nmet hod of paynent, whether by
the time or by the job;

8. whet her or not the work is a part
of the regul ar business of the
enpl oyer;

9. whet her or not the parties believe

they are creating the relation of
mast er and servant; and

10. whether the principal is or is not
i n busi ness.
11.

See al so Aloha Pools & Spas, Inc. v. Wausau, 342 Ark. 398,

39 S.W3d 440 (2000).

These are not all of the factors which may
concei vably be relevant in a given case, and it may not be
necessary for the Comm ssion to consider all of these
factors in sonme cases. The relative weight to be given to

the various factors nust be determ ned by the Conmm ssion.

Franklin, supra. However, the Suprene Court has stated that
the “right of control” is the principal factor in
determ ning whether the relationship is one of agency or

i ndependent contractor. Sanders, supra.

Unlike the claimant in Golden, the claimant in the
claimpresently before us knew exactly what he was signing.

He knew that he was signing a Certificate of Non-Coverage
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and he al so signed another docunent indicating that he was a
contractor. Furthernore, the record denonstrates that the

cl ai mant was never informed by the respondent-enpl oyer that
he was an actual enployee. The claimant filled out tax forns
i ndi cating that he was a non-enpl oyee. The cl ai mant
testified that he realized the respondent-enpl oyer was
payi ng himas a non-enpl oyee and that he was being treated
as a non-enpl oyee. When you consider all of the factors set
forth in the Franklin case, | can not find that the clai mant
was an enpl oyee of the respondent-enpl oyer.

In the Golden case, the insurance agent was the
one who was charged a $100 fee to “process” the application
fromthe claimant for the Certificate of Non-Coverage. The
clai mant was delivered to the insurance agent to fill out
t he appropriate paperwork and was m slead wth respect to
what he was conpl eting. The claimant thought that he was
conpl eti ng paperwork to obtain workers’ conpensation
i nsurance. In the case presently before us, the clai mant was
not m slead, but in fact knew what he was signing. In short,
| cannot find that the claimant proved by a preponderance of
t he evidence that he was an enpl oyee of the respondent-
enpl oyer. Therefore, the Certificate of Non-Coverage is

controlling. Even if | were to find that the claimant was an
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enpl oyee of the respondent-enployer, | can not find that the
Ful |l Comm ssion’s previous interpretation of the statutory
provisions set forth in 8§ 11-9-402(C)(1)(B)(i) is correct. |
do not agree that Certificate of Non-Coverage are limted
solely to sole proprietors and partners.

Therefore, for all the reasons set forth herein, |

respectfully dissent fromthe majority opinion.

KAREN H. McKI NNEY, Conm ssi oner



