BEFORE THE ARKANSAS WORKERS COVPENSATI ON COWM SS| ON
CLAI M NO. F204645

BOBBI E PEEL,
EMPLOYEE CLAI MANT

VH RLPOOL CORPORATI ON,
SELF- 1 NSURED EVMPLOYER RESPONDENT

OPI NI ON FI LED OCTOBER 4, 2004

Upon review before the FULL COUM SSION in Littl e Rock,
Pul aski County, Arkansas.

Cl ai mant represented by HONORABLE JAY TOLLEY, Attorney at
Law, Fayetteville, Arkansas.

Respondent s represented by HONORABLE TOM HARPER, JR.,
Attorney at Law, Fort Smth, Arkansas.

Deci sion of the Adm nistrative Law Judge: Reversed.

OPI Nl ON AND ORDER

The respondents appeal part of an Administrative Law
Judge’s opinion filed Septenber 15, 2003. The
Adm ni strative Law Judge found “The cl ai mant has proven by
the greater weight of the credi ble evidence that she
sust ai ned a conpensable injury to her right shoul der during
t he course of her enploynent with respondent. Specifically,
she has proven by nedi cal evidence, supported by objective
findings, the actual existence of a physical injury to her
right shoulder in the formof supraspinatus tendinitis with
a possible partial tear or puncture of the supraspinatus
tendon. She has further proven by the greater weight of the

credi bl e evidence that this physical injury arose out of and



Peel - F204645 2
occurred in the course of her enploynent with this
respondent, was caused by rapid repetitive notion, and
resulted in internal physical harmto her body. She has
further proven that this enploynment related injury was the
maj or cause of her current need for treatnment and her
current tenporary disability.” After conducting a de novo
review of the record, the Full Conm ssion finds that the
claimant has failed to prove by a preponderance of the
evi dence that she sustained a conpensable right shoul der
injury. Therefore, we reverse the opinion of the
Adm ni strative Law Judge.

|. History

The claimant, 52 years old, has worked various |ine

j obs at Whirl pool since Septenber 27, 1999. The cl ai mant
mai ntai ns that she sustained a conpensabl e ri ght shoul der
injury while working for the respondents. She primarily
attributes this injury to “end capping” job duties, which
she contends involved rapid repetitive notion. During her
deposition, and the hearing, the claimant described “end

capping,” “taping,” and various other job duties that she
performed during the course of her enploynent with the

respondents. In addition, the respondents provided a
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vi deot ape that denonstrated the claimant’s “end cappi ng” and
“taping” job duties.

On March 7, 2000, Dr. Shawn S. MIller treated the
claimant for conplaints of pain to her right shoulder. At
this time, the clainmant was di agnosed with “ri ght
subacrom al bursitis.” Dr. MIler wote, “ | think this is
chronic. | do not think this is the acute pain she is
experiencing. M. Peel (the claimant) does not desire to
have any steroid injections. She says she is pretty nuch
phobi ¢ about needles, so we will try to treat her
conservatively.”

Al t hough the clai mant was seen by several doctors
bet ween August 2001 and Cct ober 2001 due to problens with
her wist and el bow, there are no other nedically docunented
problenms with the claimant’s right shoul der until Cctober
31, 2001. At this tine, the claimant conplained to a
Whi rl pool nurse that she was having right shoul der pain,
whi ch was treated with an ice pack. A review of the
claimant’ s nedi cal records showed that she was not exam ned
by a physician for conplaints of shoul der problens again
until February 26, 2002. At this tine, Dr. Brian H Rodgers

wWr ot e:
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The patient comes in saying that she injured her
right shoulder. 1In talking wiwth her this has been
a long termproblem She was here August of 2001
with a simlar injury, indicating that at that
poi nt and (sic) tinme her nost significant problem
was wWith her right el bow and a ganglion cyst in
the right wist. She says that she did not really
get her right shoulder dealt with, however, this
has been bothering her on a regul ar basis since

t hen. .

Dr. Axel sen arranged AP and axillary views of the
claimant’s right shoul der, which were taken on March 7,
2002, with the follow ng concl usions:

X-rays of the right shoul der showed AC joint
arthritis. The gl enohuneral joint |ooked nornal

The acrom ohuneral distance | ooked normal. There
may be a small spur on the underside of the
acronion.”

Pursuant to the aforenentioned diagnostic testing , Dr.

Axel sen di agnosed the clainmant with “right subacrom al

bursitis,” and he wote the following in nmedical notes which

were al so dated March 7, 2002:

The patient has stated nultiple tinmes today that
she thinks her right shoulder injury is a Worker’s
Conmp. injury. She states to ne that it has been
hurting since her el bow hurt her. | have | ooked
back on my records, both at her fill in and ny
initial note on her and | don’t see any indication
t hat she nentioned her shoul der at that tine,
therefore | really don’t have an opinion as to
whet her her shoulder is a Wrker’s (sic) Conp.
injury related to her start of pain in her right

el bow in the past.
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In progress notes dated April 16, 2002, Dr. Heimwote
in part:

Bobby returns and her right shoul der and ri ght

el bow are still giving her difficulty. 1| have
reviewed an x-ray that was done on March 6,

2002, showi ng inferior spurs, which | believe are
giving her a rotator cuff tendinitis. More
specifically, she has a tendinitis of the

supraspi natus tendon. | feel she also has a

| ateral epicondylitits, which is a tendinitis

i nvol vi ng the common extensor tendon. Both these
are anendabl e to surgery, but certainly surgery is
not mandatory. They are certainly consistent with
a right hand dom nate person doi ng physica
activity.

| think these problens are job related... | think

her primary problemis her rotator cuff

tendinitis. Because of strength and notion | do

not think she has a rotator cuff tear...”

A subsequent MRI report dated January 24, 2003 showed
the follow ng inpression of the claimant’s right shoul der:

Acrom ol cl avi cul ar hypertrophy. Acrom al spur

inferiorly appears to inpinge on the supraspinatus

tendon. There is also fluid in the subacrom al

bursa whi ch makes this suspicious for focal

perforation or focal tear of the... supraspi natus

t endon.

A pre-hearing order was entered in this case on Apri
8, 2003. This pre-hearing order set out the stipulations
offered by the parties, and outlined the issues to be
| i gated and resolved at the hearing which was held June 17,
2003. Immediately prior to the commencenent of the hearing

the additional issue of the effect of the notice provisions
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of Ark. Code Ann. 811-9-701 on the claimant’s entitlenent to
benefits attributable for her alleged conpensabl e shoul der
injury was added by agreenent of the parties. By agreenent
of the parties the issues to be litigated and resol ved on
June 17, 2003, were limted to the foll ow ng:

1. Wether the clainmant sustai ned conpensable injuries
to her right hand, right el bow, and right shoul der during
2001 and 2002.

2. The claimant’s entitlenent to the paynent of nedi cal
expenses, tenporary total disability from March 26, 2002
through a date yet to be determ ned, and attorney’s fees.

3. Whether the claimnt unjustifiably refused suitable
enpl oynent .

4. \Wether the claimant is barred fromreceiving
benefits for her shoulder difficulties, if held conpensabl e,
that accrued prior to May 25, 2002, pursuant to Ark. Code
8§11-9-701.

The cl ai mant contended she was injured during the
course and scope of her enploynent by repetitive notion
injury. The claimant is entitled to draw tenporary total
disability benefits from March 27, 2002 until a date yet to
be determ ned; that the claimant is entitled to nedical

treatment. Further, that the respondents have a job
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available within the restrictions of the claimant but have
refused to put her back to work.

In contrast, the respondents contended that the
claimant did not receive the conpensable injury, or
injuries, as alleged; alternatively, that the claimant’s job
activity at Wirlpool was not rapid and repetitive; that the
clai mant did not prove conpensable injuries by nedical
evi dence supported by objective findings; that the
claimant’s alleged injuries were not the major cause of her
need for treatnent and/or alleged disability; Dr. Heims
reconmmended surgery for an arthritic acrom al spur is not
reasonably or necessarily related to a conpensable injury.
Further, a conpensable injury is not the major cause of the
claimant’ s need for surgery or any alleged disability as a
result. Alternatively, the claimant is not entitled to
tenporary total disability benefits because at all tines,
she was offered enploynment within her nedical restrictions
but refused sanme. In WCC File E801598, the clai mant
contended bilateral hand injuries in 1994, which was
subsequently settled by Joint Petition for $10, 000.

Cl ai mant had surgery on her left wist by Dr. Heimand in
1997, he advised cl ai mant agai nst repetitive activity with

either wist.
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After a hearing before the Conmm ssion, the
Adm ni strative Law Judge, found “the cl ai mant has proven by
the greater weight of the credible evidence that she
sust ai ned a conpensable injury to her right shoul der during
the course of her enploynent with respondent. Specifically,
she has proven by nedi cal evidence, supported by objective
findings, the actual existence of a physical injury to her
right shoulder in the formof supraspinatus tendinitis with
a possible partial tear or puncture of the supraspinatus
tendon. She has further proven by the greater weight of the
credi bl e evidence that this physical injury arose out of and
occurred in the course of her enploynent with this
respondent, was caused by rapid repetitive notion, and
resulted in internal physical harmto her body. She has
further proven that this enploynent related injury was the
maj or cause of her current need for treatnment and her
current tenporary disability.” The respondents appeal to
t he Full Comm ssi on.
1. Analysis

Act 796 of 1993, as codified at Ark. Code Ann. §
11-9-102(4)(A), defines a "conpensable injury as":

(ii) An injury causing internal or external

physi cal harmto the body and arising out of and
in the course of enploynent if it is not caused by
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a specific incident or is not identifiable by tine
and place of occurrence; if the injury is:

(a) Caused by rapid repetitive notion. Carpal

tunnel syndronme is specifically categorized as a

conpensable injury falling within this

definition[.]

The test for determ ning whether an injury is caused by
rapid repetitive notion is two-pronged: (1) the tasks mnust
be repetitive; and (2) the repetitive notion nust be rapid.

Mal one v. Texarkana Public Schools, 333 Ark. 343, 969 S. W 2d

644 (1998). Miultiple tasks involving different novenents can
be considered together to satisfy the "repetitive el enent”

of rapid repetitive notion. Ml one, citing Baysinger v. Ar

Systens, Inc., 55 Ark. App. 174, 934 S.W2d 230 (1996).
However, proof of rapid repetitive notion is not required
when a cl ai mant contends that she sustai ned a conpensabl e

carpal tunnel syndrome injury. Kildow v. Baldw n Piano, 333

Ark. 335, 969 S.W2d 190 (1998).

A conpensable injury nust al so be established by
medi cal evi dence supported by objective findings. Ark. Code
Ann. § 11-9-102(4)(D); Ark. Code Ann. § 11-9-102(16).
Finally, the resultant condition is conpensable only if the
al | eged conpensable injury is the major cause of the

disability or need for treatnment. Ark. Code Ann. 8§
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11-9-102(4)(E)(ii1); Medlin v. WAl-Mart Stores, Inc., 64

Ark. App. 17, 977 S.W2d 239 (1998).

Al t hough the Administrative Law Judge determined in the
present case that, "The cl ai mant has established by the
greater weight of the credi ble evidence the existence of a
causal relationship between the clainmant’s enpl oynent for
t he respondents and her current right shoulder difficulties
in the formof supraspinatus tendinitis with a possible
partial tear or puncture of the supraspinatus tendon,” there
is insufficient evidence to support such a finding.
Specifically, it is noted that the claimnt’s devel opnent of
acrom ocl avi cul ar hypertrophy and the inferior acrom al spur
woul d not represent conditions associated with the
claimant’ s enpl oynent with the respondents. Rather these
changes appear to be the result of progressive degenerative
arthritis and have devel oped over an extended period of
time, as this condition and rel ated synptons were present as
early as March of 2000. It is noted that this diagnosis
coincides wth Dr. Axel sen’s subsequent diagnosis of “right
subacrom al bursitis.” Specifically, the subsequent
di agnostic testing and findings presented by Dr. Axel sen
show t hat the nmjor cause of the claimnt’s shoul der

difficulty has resulted from progressive degenerative
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arthritis in the formof “right subacromal bursitis”

i nstead of her enploynent-related activities. Mre
specifically, it is noted that the videotape of the
claimant’s job activities of “end capping” and “taping,” and
her description of these activities show that although these
duties are sonmewhat repetitive, they are not rapid in
nature. Therefore, the claimant has failed to show by a
preponderance of the evidence that her work activities in
the formof “ending capping,” “taping,” or any other job
duties are of such “rapid and repetitive” nature so as to
result in injury to her right shoulder. It is further noted
that although Dr. Heimmaintains that the claimnt’s

shoul der difficulties are work-related, he even wites in
notes dated October 8, 2002, *“The spur off the inferior
surface of the right acromon is wholly consistent with her
age, she is 51 now” W find fromthis evidence that this
condition was the result of degenerative arthritis.

Moreover, it is also noted that the claimant admtted during
deposition that Dr. Heimreached this conclusion that her
injury was work-rel ated based upon information provided to
hi m by her concerning her work activities. As we noted

supra, the claimant’s work activity was not rapid and
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repetitive. Therefore, we mnimze the weight to be
accorded to Dr. Heim s opinion.

Based upon our de novo review of the entire record, we
find that the clai mant has not shown by the preponderance of
t he evidence the existence of a casual relationship with her
work activities and the difficulties with her shoulder. Nor
has the cl ai mant shown that any of her work activity was of
such “rapid and repetitive” nature so as to result in injury
to her shoul der in accordance with Act 796 of 1993. As
such, it must be found that the claimant has failed to show
by a preponderance of the evidence that her shoul der
difficulties arose out of and in the course of her
enpl oynent with the respondents.

Because we find that the claimant has failed to establish
by the preponderance of the evidence that any of her work
activity for the respondent required rapid repetitive notion,
we are constrained to find that the Adm nistrative Law Judge’s
award of benefits in this case nust be, and hereby is,
reversed.

IT 1S SO ORDERED

OLAN W REEVES, Chairnan

KAREN H. MKI NNEY, Comm ssi oner

Comm ssi oner Turner dissents.
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DI SSENTI NG OPI NI ON

- | nmust respectfully dissent fromthe Majority
opinion. | find that the Adm nistrative Law Judge’ s findi ng
that C ai mant has proven the exi stence of a conpensable
injury to her shoul der caused by rapid and repetitive notion
during the course of her enploynment should be affirned.
Based on ny de novo review of the record, | find that

Cl ai mant has presented sufficient evidence to prove the
requi renents for a conpensable injury as required by Ark.
Code Ann. 8§ 11-9-102(4) (A (ii)(a).

Claimant, a 52 year old woman, has worked vari ous
line jobs at Wirlpool since Septenber 27, 1999. She
testified that she sustai ned a conpensabl e shoul der i njury due
to her duties with Respondent which she contended were rapid
and repetitive.

| find that the C ai mant has proven the occurrence
of a physical injury to her shoulder by the existence of
nmedi cal evi dence supported by objective findings. Cainmant’s
nmedi cal records establish that her right shoulder difficulties
take the form of supraspinatus tendinitis. Dr. Heims
di agnosi s supports Claimant’s subjective conplaints and is
consistent with aimant’s plain x-rays and an MRl study that
was conducted on January 24, 2003. Dr. Heinms reports state

that it is his expert opinion that the claimnt’s enpl oynent
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activities played a causal role in producing the right
supraspinatus tendinitis and possible tear or perforation of
her tendon. In his report of April 16, 2002, Dr. Heimstates
that he thinks Caimant’s condition is “definitely work
rel ated.” Alternatively, Dr. Axelsen voiced no opinion
concerning the cause of Claimant’s right should problens.

Li kewise, | also find that Caimant’s duties with
Respondent were rapid and repetitive. During Claimant’s
various positions with Respondent, her duties included “end
capping” and “taping.” The Caimant testified that her
probl ems wi th her right shoul der began i n August of 2001. The
nmedi cal evidence is clear that the C ai mant was experiencing
conplaints with her right shoulder as early as March 7, 2001,
which is only a little over five nonths followng her hire
date with Respondent. At that tinme, Caimant’s shoul der
difficulties were diagnosed as taking the formof subacrom al
bursitis, which involves the sane area of the shoul der joint
as the subsequently diagnosed supraspinatus tendinitis.
However, the nere fact that the Caimant’s difficulties arein
part due to a degenerative arthritic condition, does not
prevent an aggravation of her preexisting condition from
constituting a conpensable injury. Specifically, |I find that
Cl ai mant’ s aggravation of her preexisting condition is the

result of the rapid and repetitive notion of the Caimnt’s
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arm  Any novenent of Claimant’s arm at the shoul der woul d
cause the arthritic bone to rub against the supraspinatus
tendon and thereby irritate and possible even partially tear
or puncture the tendon.

The C ai mant, during her deposition, when asked what
her position was with Respondent when her right shoul der
synpt ons began, described her job duties as follows:

A. | had to tape one - - | had to tape the

little part of that goes through the two

doors, the little cardboard, styrofoam

that goes between the two doors. | was

usi ng three tape nmachi nes on t hose doors.

And on the last machine | had to put two
pi eces of long tape and put it at the top

of the refrigerators and pull it all the
way back to make sure that the doors were
secure.

Was t hat above shoul der | evel ?
Yes, it was.

How many tines a day did you do that?

> O >» O

| believe we —at | east 600 ti nes because
| think we ran — between the |.D.I.s and
the con doors we ran about 600 doors a
ni ght .

Q So 600 tinmes a day you were using your
arns above shoul der |evel ?

A Yes.

I ncl udi ng your hands?

A. Yes.

And you were taping stuff on top of the doors?
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A Yes, taping and pulling.

And what were you pulling?

A | was pulling the two doors together and

taping them to the very top of the

refrigerator so that when they went up

the ranp they wouldn’t come off.

Based on Caimant’s testinony regarding this
position, she was lifting her arns above shoul der |evel 75
times per hour, assumng she worked an eight-hour shift.
Therefore, I find that this frequent and prol onged enpl oynent -
rel ated novenent was the nmajor cause of her need for nedical
treatnent and for any disability which she has experienced as
a result of this condition.

Based on the foregoing, | find that C ai mant has
established by a preponderance of the evidence that she
sust ai ned a conpensabl e injury to her right shoul der caused by
her job duties that were rapid and repetitive. Accordingly,

I would affirmthe opinion of the Adm nistrative Law Judge and

must respectfully dissent.

SHELBY W TURNER, Conmi ssi oner



