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Upon review before the FULL COW SSI QN, Little Rock, Pul ask
County, Arkansas.

Cl ai mant represented by HONORABLE RI CK SPENCER, Attorney at
Law, Mountai n Hone, Arkansas.
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Attorney at Law, Little Rock, Arkansas.

Deci sion of Admi nistrative Law Judge: Reversed.

OPI Nl ON AND ORDER

The cl ai mant appeal s and the respondent cross-
appeal s a decision of the Adm nistrative Law Judge filed on
April 30, 2003, finding that: (1) the additional nedical
treatment which the claimnt received for her back condition
was reasonabl e and necessary and related to the conpensabl e
injury; (2) the clainmant renmained in her healing period and
was unable to earn wages from August 11, through Novenber 3,
1995, and from Decenber 30, 1998, through April 27, 1999;

(3) the claimant failed to prove that she was permanently

and totally disabled; (4) the claimant was entitled to a 10%



E512363- Preacher -2-

per manent inpairnent rating; (5) the claimnt was entitled
to a 20% wage-| oss disability; and, (6) the claimant waived
vocational rehabilitation by not presenting a vocational
pl an at the hearing. Based upon our de novo review of the
record, we find that the clainmant has failed to prove by a
preponderance of the evidence that she sustained a
conpensabl e injury. Accordingly, we reverse the decision of
the Adm nistrative Law Judge.

W woul d note fromthe outset that conpensability
was identified as a contended issue by both parties and was
a threshold i ssue which needed to be deci ded before any
benefits could be awarded. During the clainmant attorney’s
direct exam nation of the claimnt, he incorrectly stated
that the respondents had “stipulated that you did have an
injury on August the 9th.” During his introductory remarks
at the outset of the hearing, the claimnt’s attorney
acknow edged that the respondents controverted all benefits,
t hat have not been paid to date, and that only two
stipulations were offered by the pre-hearing order: (1) that
an enpl oyer - enpl oyee rel ati onship exi sted on August 10,
1995, and (2) that the conpensation rate was $113. 00.

During the respondents’ attorney’s opening remarks to the
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Adm ni strative Law Judge, he clarified that the respondents
did not agree that the clainmant was injured on either

August 9 or 10, 1995. The burden of proving conpensability
al ways falls upon the claimant. In light of the

Adm ni strative Law Judge’s lack of a finding with respect to
the conpensability issue, she nonethel ess made findings that
the claimant is entitled to benefits. After conducting a de
novo review of the record, the Conm ssion nmakes a finding on
this issue. Qur review of the record indicates that the

cl ai mant cannot prove by a preponderance of the evidence

t hat she sustained a conpensable injury. However, even if we
were to find that she sustained a conpensable injury, a
finding which we do not make, we also find that the clai nant
has failed to prove by a preponderance of the evidence that
she is entitled to additional nedical treatnent, tenporary
total disability benefits, a 10% per manent i npairment

rating, and a 20% | oss in wage earning.

The 42-year-old claimant was a honenmaker for nost
of her married life, up until the 10-nonth period she spent
working as a Certified Nursing Assistant (CNA) for the
respondent - enpl oyer. She conpleted the ninth grade in

school, and worked in fast food restaurants before she got
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married. The clainmant testified that she never had any
probl ems with her back and was healthy prior to the all eged
accident. She testified that she used to enjoy working
around her yard, shopping, sw mmng, and going to church.

The claimant stated that on August 9, 1995, she
sustained an injury when she was noving a patient froma
wheel chair to a bed. She testified that she felt that she
had pulled a nuscle at the tinme, but the next norning she
felt the worst pain she ever had and was only able to nove
herself from her bed to her couch. She was taken by
anbul ance to the energency room and | ater sought treatnent
from Dr. Davidson, the respondent-enployer’s physician. She
was |ater referred to Dr. Rutherford who rel eased her to
work with a 10-pound lifting restriction. The clai nant
testified that she returned to work, and that first norning
after she had been there two or three hours, she attenpted
tolift a patient. She was unable to performthis task, and
was taken by ambul ance to the energency room

The claimant testified that, at the time of the
heari ng, she was currently on nedication that included a
duragesi c patch. The patch caused her to shake and sweat,

and she takes two or three nuscle relaxants each day. She
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testified that she spends 19 or 20 hours out of every 24
hours laying either on the couch or in bed. The clai mant
stated that the surgery perfornmed by Dr. Peek in Novenber
1999 did inprove her condition, and that she has been able
to do nore since the surgery. She has not had to go to the
hospital since that tinme for an extended period. The
claimant testified that she tried to work for a security
conpany at one point subsequent to her injury, and that she
attenpted to work 40 hours a week for approximately 6

nmont hs. She got the job through Arkansas Rehabilitation.

The enpl oyer tried her in several positions, but she could
not performany of them The clainmant testified she has not
had a pain-free day since August 9, 1995. She could sit in a
chair approximately 20 m nutes before she had to nove, and
she could not stand up very |long w thout |eaning against a
wal | . She al so stated that she could wal k approxi mately two
bl ocks. She testified that the pain nedication causes her to
have problens |istening to people, reading, and renenbering
things. At the tine of the hearing, the clainmnt was stil
being treated by her famly physician, Dr. Mody, and a pain

specialist, Dr. Ismail
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On cross-exam nation, the claimant testified
regarding the work that she did for the security conpany,
and stated that she had gone on her own to Arkansas
Rehabilitation to see if she could go back to work. She
testified that she drove to the Arkansas Rehabilitation
busi ness hersel f, that they gave her tests to determ ne what
type of work she was capabl e of doing, and that she
participated in a group interview with Burns Security. The
j ob she got was at the ConAgra plant in Batesville, which
was 15 to 20 miles fromher honme, and she would drive
herself to work. She testified that one position she tried
i nvol ved naking 4 or 5 “rounds” around the facility each
shift, checking | ocks, and naking sure gates were shut. Each
round took her 20 minutes to an hour to conplete. Her shift
was frommdnight to 8 a.m, but her boss would cone in
2 hours early every day to relieve her. She also attenpted
to work in a position at the truck gate, and tried to work
the scales as well, weighing the trucks that came in and
out .

During cross-exam nation, the claimant clarified

that she would spend 19 to 20 hours a day on the sofa or in
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t he bed on days that she did not wear her pain patch. The
claimant testified as foll ows:

Q What kind of vocationa

rehabilitation do you want if you don’t

get permanent and total disability?

A | don't, | don't know.

Q In other words, if you don't get

permanent and total disability, you're

not satisfied to stay at hone and do

nothing for the rest of your life; am|l

correct?

A. No, I'mnot going to be satisfied to

stay home for the rest of ny life and do

not hing. | nmean, who woul d be.

G na Preacher, the claimnt’s daughter, was 13
years old at the tine of her nother’s alleged injury, and
was 20 years old at the tine of the hearing. She testified
that prior to the injury, her nother was outgoing and fun
and would play actively with her, but that since the

acci dent her nother “can’t do nothing.” Ms. Preacher stated
t hat she has an ei ght-nonth-old baby, and the cl ai mant
cannot hold or play with the baby. Ms. Preacher testified

t hat she does housework and yard work for her parents, and
that her nother primarily spends her days |laying on the

couch. She indicated that the clai mant cannot stand and wash
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di shes, and does not ever go shopping or fix food. Prior to
t he accident, the claimnt used to do all the cooking.

G oria Shiveley, the claimant’s nother-in-Iaw,
testified that she noved into the claimant’s honme ri ght
before the all eged accident occurred. At that tinme
Ms. Shivel ey was working 7 days a week, 12 hours a day, but
retired 5 years ago, and began working 30 hours a week at
Wal - Mart. She testified the clainmant was a very active
person and a good housekeeper prior to the alleged injury,
but that since the accident, she does all of the shopping.
She testified that she and the claimant’s daughter and
husband all pitch in and do the cooking and cl eani ng. They
each work different shifts outside of the hone so that there
is always someone with the clai mant.

The cl ai mant’ s husband, David Preacher, testified
that he and the cl ai mant had been nmarried 22 years. He
testified that his wife was a great housekeeper and did 99%
of the shopping, housework, |aundry and cooking prior to her
injury, but that she did 0% after she got hurt.

The emergency roomreport from August 11, 1995,
states that the claimant presented early in the norning via

anbul ance with a conplaint of severe pain in her md and
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upper low back following lifting a patient the day before at
wor k. The physi cal exam nation reveal ed nmuscl e spasmns
pal pabl e from T4 down through L2 or L3. The clai mant was
di agnosed with acute thoracic strain with intractabl e pain,
and was seen by Dr. Davidson for physical therapy that sane
day. Dr. Davidson assessed the claimant with md to | ow back
pain secondary to strain and associ ated spasm and adm tted
her to the hospital for pain control and observation.
X-ray’s showed straightening of the |ordodic curve. The
cl ai mant requested to be discharged fromthe hospital that
eveni ng.

On August 14, 1995, the claimant returned to
Dr. Davidson for a follow up, conplaining of pain. The
clai mant was schedul ed for an MR which reveal ed the
fol | ow ng:

1. Di sc dessication at L11-12, La-2,
L4-5 and L5-S1.

2. Marked narrowi ng of the L5-S1 disc
space with m ni mal annul ar bul ge
protrudi ng about 3nminto the spinal
canal .

3. Subligamentous protrusion of disc
material at L4-5 with caudal mgration
el evation of the posterior spinal

| i gament
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On August 30, 1995, the claimant was eval uated by
Dr. Richard S. Kyle, a neurosurgeon, who opined that the
cl ai mant suffered from degenerative di sc di sease and a
herni ated disk at L4-5 without neural conprom se. He
recommended steroidal anti-inflanmmmatories and narcotics on
an as-needed basis. Dr. Kyle also referred the claimant to
physical therapy with instructions to return in four weeks.

The cl ai mant sought treatnment at the energency
room on Septenber 4, 1995, with pain in her |ow back which
had i ncreased foll owi ng physical therapy. The clai mant al so
conpl ai ned of right-sided abdom nal pain, fever, and
generally not feeling well. She was adnmtted to the hospital
and was di scharged on Septenber 6, 1995, with a fina
di agnosi s of | ower abdom nal pain secondary to probable
ruptured ovarian cyst and back pain secondary to previous
| umbosacral strain.

The claimant returned to Dr. Davidson on
Cctober 3, 1995. He stated that foll ow ng her rel ease by
Dr. Kyle, the claimant underwent an epidural steroid
injection by Dr. Boysenberry. The clai mant indicated that
followng this treatnent, she began to have increased pain

and disconfort and went to the energency room However,
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Dr. Davidson's record stated, “[The claimnt] states that
she does not feel that she can go ahead and work. | have

di scussed with her that she needed to increase her activity
inlight of the fact that Dr. Kyle felt there was no danger
of worsening injury to her back. | did discuss wth her what
she was doing at hone and she did say she was doi ng sone
sweepi ng and nopping at hone. | told her if she was able to
do that, then she should be able to at |east participate in
[ight-duty at the nursing honme.” Dr. Davidson returned the
claimant to work at light-duty the follow ng day.

The report from a post-nyel ogram CT of the
claimant’ s | ower |unbar spine obtained on October 9, 1995,
stated, “Degenerative disc disease at L5-S1. No HNP at any
| evel identified.”

A return-to-work certificate, signed by Dr. Kyle
on Cctober 17, 1995, stated that the claimant was schedul ed
for an additional week of therapy, and was to return to
regul ar duty on Cctober 23, 1995. Dr. Davidson’s clinic note
from Cct ober 20, 1995, states that he would not continue the
cl ai mant on narcotic pain nmedication and reconmmended an

eval uation at The Pain Cinic by Dr. Reginald Rutherford.
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Dr. Rutherford saw the claimant on Cctober 27
1995. He released the claimant to return to work on
Cctober 30, in a light-duty capacity, with a 10-pound
l[ifting restriction. Dr. Rutherford s clinic note dated
Novenber 2, 1995, stat ed:

The report of [the claimant’s] prior

| umbar nyel ogram and post - myel ogr aphi c
CT has now been received, this proving
devoi d of substantive abnornmality. This
correlates wth her el ectrodi agnostic
study perfornmed earlier today by

Dr. Mles, which proved normal, there
bei ng no evidence of | unbar
radi cul opathy. [The claimant’s] MR
study of the thoracic spine has |ikew se
proved unremar kabl e ot her than
denonstrating mnimal degenerative
change at two levels, which is

consi dered wi thout clinical consequence.
: [ The claimant] was given an
unrestricted release to return to work,
ef fecti ve Novenber 3, 1995.

On Novenber 4, 1995, the claimant agai n sought
treatment fromthe enmergency room The report stated as
fol |l ows:

This is a 34 year old who was worKki ng

t oday, had gradual onset of back pain
whi ch has becone severe. She called an
anbul ance and insisted on pain

medi cati on, was given 5ng Nubain, before
she was transported. She has been

foll owed for chronic back pain and
apparently has been released to return
to normal function by her neurosurgeon,
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who felt like there was no significant

di sease present.

The cl ai mant sought treatnment from Dr. Mbody
begi nni ng Novenber 30, 1995. She saw Dr. Mody seven tines
after that initial visit, through July 3, 1996, for back
pain related conplaints. During that period, she reported to
the emergency roomone tinme for back pain on January 23,
1996.

The claimant was referred to Dr. Scott
Schl esi nger, who eval uated her on June 17, 1996.

Dr. Schl esinger’s examnotes fromthat date include that the
clai mant had full range of notion in her |unbar spine, and
that there was no tenderness to pal pation in her |unbar
spine. He reviewed her MRl scan and noted that it showed a
central disc herniation w thout evidence of focal root
conpression. Dr. Schlesinger treated the claimant with a
Medrol Dose Pak and set her up for an epidural steroid
injection. On June 18, 1996, the day after the epidural
steroid injection, the claimant reported to the energency
roomand was adnmitted to the hospital. The note fromthe
attendi ng physician stated that a physical exam nation

reveal ed narkedly decreased | unbar spine range of notion
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wi th tenderness of the paravertebral nuscles. The clai mant
was di scharged fromthe hospital on June 20, 1996

The cl ai mant underwent a second MRl at the
direction of Dr. Schlesinger at the end of June 1996
Dr. Schlesinger wote in a letter dated July 1, 1996, that
the results showed sone “abnormal edema in the L5 vertebral
body extending to the right pedicle.” He recommended a
repeat |unbar MRI be perforned in one nonth to assess any
changes. Dr. Schlesinger sent the claimant for an additional
epidural steroid injection on July 12, 1996, at a different
clinic, to be perfornmed by Dr. Jeffrey Ketcham The cl ai nant
returned to Dr. Ketcham for another injection on July 22,
1996.

The cl ai mant next saw Dr. Hudson at a neurol ogi cal
clinic in Menphis on August 20, 1997. Another MR was
obt ai ned on August 25, 1997, that showed, “Miltilevel
degenerative changes nost severe at 4-5 and 5-1 as
descri bed. No focal disc herniation is identified. No
definitely identifiable significant canal or foramna
conprom se i s apparent either.” A bone scan was perfornmed on

t he sane day which showed an area of increased uptake over
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the L5 vertebral body, which represented degenerative

di sease, osteophyte formation or possibly a steoid osteonn
The claimant was adnmitted to the hospital later in

August 1997 follow ng her presentation to the enmergency room

with pelvic pain. She gave a history of having a herniated

disc. The final diagnosis fromthe discharge sunary states:

1. Pelvic and | ow back pain with pelvic
adhesi ons and chronic pelvic

i nfl ammatory di sease - D&C report

pendi ng.

2. Apparently a known herni ated nucl eus
pul posus causi ng back pain - being
treated by Dr. [ Moody].

An MRl was obtained on July 4, 1998. The inpression fromthe

MRl report stated:

1. Degenerative disc space changes at
the T11-T12, L1-L2, L4-L5, and L5-S1

| evel s. Di scogeni c endpl ate changes are
al so denonstrated at the L4-L5 and L5-S1
| evel s.

2. Small central disc protrusion at the
L4-L5 level. There is reduction in size
of the protrusion when conpared with the
prior study.

3. Mniml annular disc bulge at the
L1-L2 and L5-S1 |evels.
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Anot her MRl was obtained on COctober 26, 1998. The i npression
section stated:

Fi ndi ngs conpatible with degenerative

di sc disease at three levels as

previ ously descri bed .

Degenerati ve changes at the vertebral

body endpl ates of L4-5 and L5-Sl1 are

noted. A rather promnent mdline disc

protrusion at L4-5 level is noted

effacing the dural sac but not effacing

the nerve roots. A smaller mdline disc

protrusion at L5-S1 is noted. It does

not efface the dural sac or exiting

nerve roots.

The cl ai mant was evaluated by Dr. Richard Peek on
Novenber 23, 1998, and underwent a right L4-5 di skectony and
deconpression of L5 root on Decenber 30, 1998. The primary
di scharge di agnosis was herni ated nucl eus pul posus. The
di scharge summary fromthat date stated that the clai mant
noted an imedi ate relief of subjective pain in the |leg and
relief of the pressure. However, a note fromDr. Peek’s
clinic dated January 5, 1999, stated that the clai mant began
experiencing increased | ower back pain following a trip in
her truck that day.

The claimant went to the energency room and was

admtted to the hospital on January 11, 1999. She foll owed

up with Dr. Peek on February 8, 1999, and his report from
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that date stated that the clainmant reported i nproved | ower
back pain, but was still having residual pain. A |lunbar MR
obtai ned on March 9, 1999, showed scar formation at the site
of the | am nectony. An epidural steroid injection was given
on March 23, 1999. An April 20, 1999, report indicated that
the injection provided no relief to the clai mant.

An April 27, 1999, letter fromDr. Peek stated:

We did find a herniated disc at the tine
of surgery with a fragnmented disc. This
woul d be traumatic in nature based on
the history she provided to ne. She
describes this injury happening as she
is lifting a patient from her wheel chair
to her bed. She describes receiving this
injury that she does have as happeni ng
when she is lifting this very |arge
person. She technically is still under
treatnment. However, partial permanent

i mpai rment for | oss of notion segnent
integrity since she is having
instability would be 20% according to
the Fourth Edition AMA Cuideli nes.

A nedi cal assessnent of ability to do work-rel ated
activities signed by Dr. Mody in April or July 2001 (the
date is not legible), indicates that the claimant was
restricted to lifting or carrying 5 pounds, could stand or

wal k for 30 m nutes during an 8-hour workday, could stand or

wal k wi t hout an eruption for 30 mnutes, and could sit for a
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total of 20 m nutes during an 8-hour workday. He concl uded
the claimant was permanently and totally disabl ed.

In a workers’ conpensation case, the claimant has
t he burden of proving by a preponderance of the evidence
that her claimis conpensable, ie., that her injury was the
result of an accident that arose in the course of his
enpl oynment and that it grew out of, or resulted fromthe

enpl oynent. Ringier Anerican v. Conbs, 41 Ark. App. 47, 849

S.W2d 1 (1993); Carman v. Haworth, Inc., 74 Ark. App. 55,

455 S. W 3d 408 (2001). Further, the claimant mnmust prove a
causal connection between the work rel ated acci dent and the

|ater disabling injury. Bates v. Frost Logging Co., 38 Ark.

App. 36, 827 S.W2d 664 (1992). The clai mant nust show a
causal relationship exists between her condition and her

enpl oynent. Harris Cattle Co. V. Parker , 256 Ark. 166, 506

S.W2d 118 (1974).
There is no presunption that a claimis indeed

conpensable. O K. Processing, Inc. v. Servold, 265 Ark. 352,

578 S.W2d 224 (1979). The party having the burden of proof
on the issue nust establish it by a preponderance of the
evi dence. Ark. Code Ann. § 11-9-704(c)(2)(Repl. 2002). In

determ ni ng whet her a cl ai mant has sust ai ned her burden of
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proof, the Comm ssion shall weigh the evidence inpartially,
wi t hout giving the benefit of the doubt to either party.

Ark. Code Ann. § 11-9-704; \Wade v. M. C. Cavenaugh's, 298

Ark. 363, 768 S.W2d 521 (1989); and Fow er v. MHenry, 22

Ark. App. 196, 737 S.W2d 663 (1987).

Ark. Code Ann. §11-9-102(4)(A)(i)(Repl. 2002)
defines “conpensable injury” as “[a]n accidental injury
causing internal or external physical harmto the body .
arising out of and in the course of enploynent and which
requires nedical services or results in disability or death
An injury is ‘accidental’ only if it is caused by a specific
incident and is identifiable by tinme and place of

occurrence.” VWal-Mart Stores, Inc. v. Westbrook, 77 Ark.

App. 167, 72 S.W3d 889 (2002). The phrase "arising out of
the enpl oynent refers to the origin or cause of the

accident," so the enployee was required to show that a
causal connection existed between the injury and his

enpl oynent. Gerber Products v. MDonald, 15 Ark. App. 226,

691 S.W2d 879 (1985). An injury occurs "'in the course of
enpl oynment' when it occurs within the tinme and space
boundari es of the enploynment, while the enployee is carrying

out the enpl oyer's purpose, or advancing the enployer's
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interest directly or indirectly." Gty of El Dorado v.

Sartor, 21 Ark. App. 143, 729 S.W2d 430 (1987). Under the
statute, for an accidental injury to be conpensable, the

cl ai mant must show that she sustai ned an accidental injury;
that it caused internal or external physical injury to the
body; that the injury arose out of and in the course of

enpl oynent; and that the injury required nedical services or
resulted in disability or death. Id. Additionally, the

cl ai mant must establish a conpensable injury by nedical

evi dence, supported by objective findings as defined in 811-
9-102(16). Medical opinions addressing conpensability nust
be stated within a reasonabl e degree of nedical certainty.

Crudup v. Regal Ware, Inc., 341 Ark. 804, 20 S.W3d 900

(2000). The injured party bears the burden of proof in
establishing entitlenment to benefits under the Wrkers’
Conpensation Act and nust sustain that burden by a
preponderance of the evidence. See Ark. Code Ann. § 11-9-
102(4) (E) (i) (Repl. 2002); dardy v. Medi-Homes LTC Servs.,

75 Ark. App. 156, 55 S.W3d 791 (2001).
I n our opinion, the clainmnt cannot prove by a
preponderance of the evidence that she sustained a

conpensabl e injury. The cl ai mant presented her own
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testinmony, as well as that of her husband, daughter and
not her-in-law, to support her contention that she sustai ned
a conpensable injury. Their testinony nerely described the
cl ai mant’ s behavi or before and after the August 10, 1995
all eged injury. She presented no witnesses that actually
wi tnessed the all eged acci dent.

Further, the nedical evidence does not support the
claimant’ s case. Dr. Peek, Dr. Kyle, Dr. Hudson, and
Dr. Schlesinger all testified that the claimant had
degenerative disc disease at the tinme of the alleged
accident. No doctor has opined that the claimant’s nedi cal
condition was related to an injury that arose out of the
claimant’s course of enploynent. Dr. Schlesinger offered his
opinion on the claimant’s injury in his deposition, to which
he stated:

Q Based on the objective evidence

early on, the MRI's etcetera, would you

be able to fornmulate an opinion as to

whet her or not her problens were rel ated

to an injury or it was related to a

degenerative process —

A. There’s no way to know based on j ust

t he objective findings, no.

Medi cal evidence is not ordinarily required to prove

causation, Wal-Mart v. Van Wagner, 337 Ark. 443, 990 S. W 2d
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522 (1999), but if a nedical opinion is offered on
causation, the opinion nust be stated within a reasonable
degree of nedical certainty. This nedical opinion nust do
nore than state that the causal relationship between the
work and the injury is a possibility. Doctors’ nedical
opi ni ons need not be absolute. The Supreme Court has never
required that a doctor be absolute in an opinion or that the
magi ¢ words “within a reasonabl e degree of nedica
certainty” even be used by the doctor; rather, the Suprene
Court has sinply held that the nedical opinion be nore than
specul ation; if the doctor renders an opi ni on about
causation with |language that goes beyond possibilities and
est abl i shes that work was the reasonabl e cause of the

injury, this evidence should pass nuster. See, Freenan V.

Con- Agra Frozen Foods, 344 Ark. 296, 40 S.W3d 760 (2001).

However, where the only evidence of a causal connection is a
specul ative and indefinite nmedical opinion, it is
insufficient to neet the claimnt’s burden of proving

causation. Crudup v. Regal Ware, Inc., 341, Ark. 804, 20

S.W3d 900 (2000); KII Construction Conpany v. Crabtree, 78

Ark. App. 222, 79 S.W3d 414 (2002). Therefore, after we

consider all the evidence in the record, we cannot find that
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the clai mant proved by a preponderance of the evidence that
she sustai ned a conpensabl e injury.

If we were to find that the claimant sustained a
conpensabl e injury, a finding which we do not make, we find
that the claimant has failed to prove by a preponderance of
t he evidence that she is entitled to additional nedical
treatment. Enpl oyers nust pronptly provide nedical services
whi ch are reasonably necessary for treatnent of conpensabl e
injuries. Ark. Code Ann. 8 11-9-508(a)(Repl. 2002).

However, injured enployees have the burden of proving by a
preponderance of the evidence that the nmedical treatnment is
reasonably necessary for the treatnent of the conpensabl e

injury. Nornma Beatty v. Ben Pearson, Inc., Full Wrkers’

Conpensati on Comm ssion Qpinion filed February 17, 1989
(CaimNo. D612291). When assessi ng whet her nedi cal
treatment is reasonably necessary for the treatnment of a
conpensabl e injury, we nust analyze both the proposed
procedure and the condition it is sought to renmedy. Deborah

Jones v. Seba, Inc., Full Wrkers Conpensation Comm ssion

Opinion filed Decenber 13, 1989 (C aim No. D512553). Al so,
t he respondent is only responsible for nedical services

which are causally related to the conpensable injury.
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The claimant is requesting paynent for back
surgery that Dr. Richard Peek perforned in Novenber of 1999.
Three different prom nent physicians opined that the
cl ai mant was NOT a candi date for surgery. However, Dr. Peek
performed surgery on the claimant. Dr. Kyle stated in his
deposi tion:

Q And what was that diagnosis?

A.  That she had degenerative disc

di sease and a herniated disc at L4,5

W t hout neur oconprom se.

Q Okay. |Is there any significance to
that fact when you say neuroconpromn se?

A Well, froma neurosurgica
standpoint, a herniated disc in itself
is not an indication for surgery. It’s

t he neuroconprom se.

Q Okay. The Adm nistrative Law Judge,
Doctor, who is going to decide this case
is going to have to deci de whet her or
not in his opinion Mss Preacher needed
surgery as a result of anything that
happened to her in 1995, and | want to
make sure | understand your testinony

t hat because there was no neurol ogi cal
conprom se, she didn’t need surgery from
a neurosurgi cal standpoint. Am|
correct?

A At the tinme | saw her, that’s
correct.
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Q Okay. Have you seen anything during
your treatment or after of Mss Preacher
that woul d indicate froma neurol ogi ca
— - excuse nme — - from a neurosurgeon’s
standpoi nt, particularly yours, that
woul d indicate that she needed surgery?

A. No.

Dr. Joseph S. Hudson al so opined that the clai mant
did not need surgery. In a report dated August 26, 1997,
Dr. Hudson did not see anything that he felt would benefit
the claimant. Dr. Hudson stated during his deposition as
fol | ows:

Q Okay. And, Doctor, did you have

recommendations for Ms. Preacher at that

time as far as surgery is concerned?

A. | did not feel that there was

anything there that surgery would be of

benefit to her.

Q And would you explain to the

Adm ni strative Law Judge who will read

this deposition why you did not believe
that surgery would be beneficial to her?

A. Well, | think just basically backs
fall into two categories: Those that you
can operate on and hel p and those that
an operation won't help, and | | ook at

t he back as a machine wth joints,
iganents, nuscles. And there is |ot of
back pain and back pain problens that an
operation just are not of any benefit

to, and | felt |like there was not any
evi dence there that an operation was
going to be a benefit to her.
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Q Have you seen anything since you
treated Ms. Preacher that would alter
your opinion that you gave in 1997 that
she did not need surgery?

A.  No.

Dr. Schl esinger also stated that the claimant was
not a surgical candidate: “I don't believe surgery was ever
recommended to her by nme. | see no recommendati on for
surgery in ny review of her records.” Further,

Dr. Schl esi nger opi ned:

Q And during any of those treatnents

(sic) period or tines that you saw her,

did you ever fornulate an opinion as to

whet her or not she was a surgical

candi date or not?

A. | never felt she was a neurosurgi cal

candi dat e.

Therefore, based upon our review of the evidence
in the record, we find that the claimant has failed to neet
her burden of proof. Accordingly, we reserve the decision of
the Adm ni strative Law Judge awardi ng additional nedica
treat ment.

W also find that the claimnt has failed to prove

by a preponderance of the evidence that she is entitled to
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any permanent inpairnment. Injured workers bear the burden of
provi ng by a preponderance of the evidence that they are
entitled to an award for a permanent physical inpairnment.
Moreover, it is the duty of this Conm ssion to determ ne
whet her any permanent anatom cal inpairnment resulted from
the injury, and, if it is determ ned that such an inpairnment
did occur, the Comm ssion has a duty to determ ne the

preci se degree of anatom cal |oss of use. Johnson v. General

Dynam cs, 46 Ark. App. 188, 878 S.W2d 411 (1994); Crow V.
Weyer haeuser Co., 46 Ark. App. 295, 880 S.W2d 320 (1994).

Physi cal inpairnments occur when an anatom cal or
physi ol ogi cal abnormality permanently limts the ability of
the worker to effectively use part of the body or the body
as a whol e. Consequently, an injured worker nust prove that
the work-related injury resulted in a physical abnornality
which [imts the ability of the worker to effectively use
part of the body or the body as a whole. Therefore, in

consi dering such clains, the Comm ssion nust first determ ne
whet her the evi dence shows the presence of an abnormality
whi ch coul d reasonably be expected to produce the permanent

physi cal inpairnment alleged by the injured worker. Crow,

supra.
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Ark. Code Ann. § 11-9-704(c)(1) (Repl. 2002)
provi des that “[a]lny determ nation of the existence or
extent of physical inpairnent shall be supported by
obj ective and neasurabl e physical or nental findings.”
oj ective findings are defined as: “those findings which
cannot cone under the voluntary control of the patient.”
Ark. Code Ann. 8§ 11-9-102(16) (Repl. 2002). The Comm ssion
cannot consider conpl aints of pain when determ ning physical
or anatomcal inpairment. 1d. Furthernore, “for the purpose
of maki ng physical or anatomical inpairment ratings to the
spine, straight-leg raising tests or range-of-notion tests
shal |l not be considered objective findings.” Wth regard to
t he nedi cal findings other than those which are specifically
precl uded from bei ng consi dered objective, a nmedical finding
may be considered objective only if it is not the product of
a di agnostic procedure which does not cone under the

voluntary control of the patient. Dept. of Parks and Tourism

V. Helns, 60 Ark. App. 110, 959 S.W2d 749 (1998). The

Comm ssion has the authority and the duty to wei gh nedical
evidence to determne its nedi cal soundness, and we have the
authority to accept or reject nedical evidence. Mack v.

Tyson Foods, Inc., 28 Ark. App. 299, 771 S.W2d 794 (1989);




E512363- Preacher -29-

Wasson v. Losey, 11 Ark. App. 302, 669 S.W2d 516 (1984);

Farnmers I nsurance Co. v. Buchheit, 21 Ark. App. 7, 727
S.W2d 391 (1987). Likewi se, the Commssion is entitled to
exanmi ne the basis for a physician’s opinion, |ike that of
any ot her expert, in deciding the weight to which that
opinion is entitled. However, as with any evidence, we can
not arbitrarily disregard the testinony of any witness. In
maki ng determ nati ons regardi ng the exi stence and extent of
anatom cal |oss of use, we are not limted solely to nedical
evi dence.

A review of Dr. Peek’s report which assigns the
cl ai mant the permanent physical inpairnment reveal ed that his
assessnent was based entirely upon the clainmant’s subjective
statenents. A nedical opinion based solely upon clainmant's
hi story and own subjective belief that a medical condition
is related to a conpensable injury is not a substitute for

credi bl e evidence. Brewer v. Paragould Housing Authority,

Ful | Comm ssion Opinion filed Jan. 22, 1996 (E417617). The
Comm ssion is not bound by a doctor’s opinion which is based
largely on facts related to himby clai mant where there is
no sufficient independent know edge upon which to

corroborate claimant’s claim Roberts v. Leo-Levi Hospital,
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8 Ark. App. 184, 649 S.W2d 402 (1983). His report reveal ed
in relevant part:

This would be traumatic in nature based
on the history she provided to ne. She
describes this injury happening as she
is lifting a patient from her wheel chair
to her bed. She describes this injury

t hat she does have as happeni ng when she
is lifting this very |large person
(Enmphasi s mne.)

Further, the inpairnment rating was assigned to the
claimant as a result of the surgery, not because of any
alleged injury. The claimant has failed to prove that the
surgery was reasonabl e and necessary nedi cal treatnent,
therefore she is not entitled to any inpairnment rating
assigned as a result of the surgery. Accordingly, the award
of the 10% permanent i npairnment should be reversed.

The claimant is al so requesting tenporary total
disability benefits and the Adm nistrative Law Judge awarded
benefits from August 11, 1995 through Novenber 3, 1995, and
from Decenber 30, 1998, through April 27, 1999. The
respondents contended that the claimant is not entitled to
any tenporary total disability benefits. We find that the
claimant has failed to prove she is entitled to tenporary

total disability benefits for those peri ods.
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Tenporary total disability is that period within

the healing period in which an enpl oyee suffers a total

incapacity to earn wages. K11 Constr. Co. v. Crabtree, 78
Ark. App. 222, 79 S.W3d 414 (2002). Wen an injured

enpl oyee is totally incapacitated from earni ng wages and
remains in his healing period, he is entitled to tenporary
total disability. 1d. The healing period is statutorily
defined as that period for healing of an injury resulting

froman accident. Dallas County Hosp. V. Daniels, 74 Ark.

App. 177, 47 S.W3d 283 (2001). The healing period ends when
the enpl oyee is as far restored as the permanent nature of
his injury will permt, and if the underlying condition
causing the disability has becone stable and if nothing in
the way of treatnment will inprove that condition, the

heal i ng period has ended. Crabtree, supra. The question of

when the healing period has ended is a factual determ nation
for the Conmm ssion.

The healing period is defined as that period for
healing of the injury that continues until the enployee is
as far restored as the permanent character of the injury

will permt. Arkansas Hi ghway & Transp. Dept. v. McWIIians,

41 Ark. App. 1, 846 S.W2d 670 (1993). If the underlying
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condition causing the disability has beconme nore stable and
if nothing further in the way of treatnent will inprove that
condition, the healing period has ended. The persistence of
pain may not in and of itself prevent a finding that the
heal ing period is over, provided that the underlying

condition has stabilized. 1d.; Mad Butcher, Inc. v. Parker,

4 Ark. App. 124, 628 S.W2d 582 (1982). Conversely, the
heal i ng period has not ended so long as treatnent is
adm ni stered for the healing and alleviation of the

condition. McWIllians, supra; J.A. Riqggs Tractor v. FEtzkorn,

30 Ark. App. 200, 785 S.W2d 51 (1990). The determ nation of
when the healing period ends is a factual determnation to

be made by the Comm ssion. MW Ilians, Parker, supra. In

Pal | azollo v. Nelns Chevrolet, 46 Ark. App. 130, 877 S.W2d

938 (1994), the Court of Appeals stated that in order to be
entitled to tenporary total disability conpensation for an
unschedul ed injury, a claimant nust prove that he remained
within his healing period and that he suffered a total

i ncapacity to earn wages (citing Arkansas State Hi ghway &

Transp. Dept. v. Breshears, 272 Ark. 244, 613 S.W2d 392

(1981)).
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The nedi cal evidence is sinply |lacking that any
physi ci an renoved the claimant fromwork for any period of
time prior to her surgery. Further, the claimant’s surgery
i s not reasonabl e and necessary nedi cal treatnent.
Therefore, she is not entitled to any tenporary total
di sability benefits for the period she was recovering.
Accordingly, we reverse the decision of the Adm nistrative
Law Judge.

The claimant is al so requesting wage | oss
disability benefits. Because the claimant failed to prove
she was entitled to any pernanent inpairnent, she is not
entitled to any wage | oss disability benefits.

Therefore, after conducting a de novo review of
the record, we reverse the decision of the Adm nistrative
Law Judge. This claimis hereby denied and di sm ssed.

T 1S SO ORDERED.

OLAN W REEVES, Chairnman

KAREN H. McKI NNEY, Conm ssi oner
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Conmi ssi oner Turner dissents.

DI SSENTI NG OPI NI ON

| nmust respectfully dissent fromthe majority
opi nion, which reverses the decision of the Adm nistrative
Law Judge.

The majority concludes that the claimant failed to
prove by a preponderance of the evidence that she
experienced a conpensable injury. Essentially, respondents’
bri ef on appeal asserts that the claimant failed to prove
that her objectively identified back problens are causally
related to a work injury which occurred on August 10, 1995.
However, ny review of the evidence indicates otherw se.

Initially, the majority intimtes that the
claimant failed to prove that she even experienced a worKk-
rel ated accident on August 10, 1995. They state that the
claimant called no witnesses who testified that they
observed the all eged accident. It should first be noted that
the respondents initially accepted this claimas conpensabl e
and paid benefits. Furthernmore, | do not find the | ack of
any eyewitness testinmony to call the claimant’s claiminto
suspi cion, since work accidents do occur without

eyew t nesses present. Finally, it becones even nore unlikely
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that the claimnt fabricated the occurrence of the injury
when it is observed that the claimnt presented at the ER
the next norning and related a history of injury virtually
identical to that she related in her hearing testinony. cxi,
p. 2.

Beyond intimating that the claimant failed to
prove that a work-related acci dent even occurred on
August 10, 1995, the mpjority concludes that the claimnt in
any event failed to prove that any of her objectively
identified back problens were causally related to any August
10, 1995 work injury. My review of the evidence in the
record | eads nme to disagree with this conclusion of the
majority.

Dr. Richard Peek, who perfornmed surgery on the
claimant in 1998, testified that the MR he observed showed
an acute herniation which fit the history claimnt rel ated
to him cx4, p. 16. Dr. Scott Schlesinger, who first treated
the claimant in June 1996, testified that there was no way
to ascertain the etiology of the claimant’s back probl ens by
| ooki ng at the objective findings alone. Rx4, pp. 7-8.
However, Dr. Schlesinger also testified that, assum ng the

history the claimant related to himis conplete and
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accurate, it was his opinion that the claimant’s back
probl ems began with the August 10, 1995 work injury.
Id., pp. 13, 109.
For these reasons, | find that the claimant proved

a conpensabl e injury.

SHELBY W TURNER, Conmi ssi oner



