BEFORE THE ARKANSAS WORKERS COVPENSATI ON COWM SS| ON
CLAI' M NO. F004149

TERRY POTOCKI ,
EMPLOYEE CLAI MANT

ST. EDWARD MERCY MEDI CAL CENTER,
EMPLOYER RESPONDENT

SI STERS OF MERCY HEALTH SYSTEMS,
| NSURANCE CARRI ER RESPONDENT

OPI NI ON FI LED FEBRUARY 3, 2004

Upon review before the FULL COM SSION in Littl e Rock,
Pul aski County, Arkansas.

Cl ai mant represented by HONORABLE GUNNER DELAY, Attorney at
Law, Fort Smth, Arkansas.

Respondent s represented by HONORABLE RANDY MURPHY, Attorney
at Law, Little Rock, Arkansas.

Deci sion of the Adm nistrative Law Judge: Affirmed as
nodi fi ed.

OPI Nl ON AND ORDER

The respondents appeal and the cl ai mant cross-appeal s
an admnistrative |aw judge's opinion filed January 23,
2003. The adm nistrative |aw judge found, anong ot her
t hings, that “The cl ai mant has proven by a preponderance of
t he evidence that she devel oped RSD as a result of her Apri
5, 2000, right ankle fracture.” The adm nistrative |aw
judge al so found, “The claimant has proven by a
pr eponderance of the evidence that she is entitled to a 33
percent inpairnment rating for her right |ower extrenmty as

assessed by Dr. Heim” After reviewing the entire record de
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novo, the Full Conmm ssion affirnms, as nodified, the opinion
of the admnistrative |law judge. W find that the clai mant
proved she devel oped refl ex synpathetic dystrophy as a
result of her conpensable injury. W find that the clai mant
proved she was entitled to a 23% anat om cal i npairnent
rating, as assessed by Dr. Heim
. H STORY

The parties stipulated that Terry Mae Potocki, age 72,
sust ai ned a conpensable injury to her right ankle on Apri
5, 2000. The claimant testified that she | ost her bal ance
and fell. The claimant testified that she received
energency nedical treatnent. The inpression froman x-ray
taken April 5, 2000 was “Cal caneal fracture.” The parties
stipul ated, “Medical expenses have been paid for the
treatment of the claimant’s right ankle.” The clai mant
initially treated for her injury with Dr. Joel R Lane,
Cooper Cinic Departnment of Othopedics. The claimnt began
treating wth Dr. Stephen A. Heim Cooper dinic, in
Sept enber 2000. Dr. Heimnoted on Cctober 10, 2000, “She is
wearing high top shoes and air soles and she is doing very
good with her rather severe fracture....l amgoing to see

her back in six nonths, at which time she will be a year
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out, and at that time if her pain is severe we can consi der
a fusion, but hopefully that will not be necessary.”

The followi ng inpression resulted froma three-phase
bone scan of the ankles and feet, performed on Cctober 18,
2000:

1. Findings which would be consistent with reflex

synpat heti ¢ dystrophy involving the right ankle

and foot wth decrease (sic) blood flowto the

right ankle and foot as well as del ayed uptake in
the soft tissues of the right foot and ankle.

2. Intense increased tracer activity associ ated
with the cal caneus consistent with a fracture at
this | evel.

Dr. John R Sw cegood noted on Cctober 23, 2000:

Terry M Potocki is a 69-year-old-white femal e who
presented to ny service with signs and synptons of
RSD of the right ankle and foot. She presents
today for her first treatnent and a series of

| unbar synpathetic nerve bl ocks. She was started
on a Conidine topical patch to her right foot

whi ch she believes is hel pful in dimnishing sone
of the discoloration and has inproved the
appearance of her foot as well as perhaps sone

enhanced confort....| have related to her that
physi cal therapy, nedical therapy are the
hal |l marks of treatnent. | did order a bone scan

which I reviewed with her. Unfortunately, this
bone scan reveals significant bl ood fl ow | ost
consistent with RSD. ...

Ri ght foot shows still 2+ edema. It is cool to
the touch, being | ess than 34 degrees conpared to
34 degrees on the contral ateral side and stiffness
and disconfort to passive range of notion
maneuvers of the foot.
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Dr. Swi cegood s inpression was “RSD of the right foot”
and “Conpl ex regional pain syndrone, type |.” Dr.
Swi cegood’ s plan was “Begin her synpathetic nerve bl ocks.”
The cl ai mant began a regul ar series of treatnment with
Dr. Swi cegood, who noted on November 6, 2000:

Terry M Potocki is a 69-year-old-white femal e who
presents for her sixth |unbar synpathetic nerve

bl ock. We had antici pated doing six blocks in
this series and she showed marked i nprovenent in
function and appearance of her foot. She stil

has sonme di sconfort, however, w th weight bearing.
She presents today for her last block. | have

gi ven her specific discharge instructions to

conti nue physical therapy, nedical therapy, and to
follow up with Dr. Heim If she has any rel apse
of pain that is suggestive of synpathetic nedi ated
pai n such as burning, changes in her skin color,
appear ance, health, and nourishnment of her foot,
to please get back in touch with us, that
occasionally a supplenental series of blocks are
necessary. ...

Dr. Sw cegood’ s post-procedure diagnosis was “Conpl ex
regi onal pain syndrone, right ankle, type |.”

Dr. Heimreported on March 1, 2001 that he “had not hing
to do with the reflex synpathetic dystrophy diagnosis and
will refer this to Dr. Swicegood.” The clainmant testified
that the respondent-enpl oyer provided nedi cal treatnent
t hrough March 2001. Ms. Potocki clained entitlenent to
addi ti onal worker’s conpensation. The clai mant cont ended

that she was entitled to permanent partial disability and
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wage-|l oss disability. The respondents contended that they
had paid all benefits for which the claimnt was entitl ed.
The respondents contended that treatnment by Dr. Sw cegood
was not authorized and was not reasonably necessary. The
respondents contended that further nedical treatnent was not
reasonably necessary, and that the claimant did not have a
conpensabl e refl ex synpathetic dystrophy condition. The
respondents contended that the claimant had not sustained a
“permanent injury” as a result of her conpensable injury.
The parties deposed Dr. Heim an orthopaedi c surgeon,
on August 6, 2002. The respondents’ attorney queried Dr.
Hei m

Q On March 1, 2001, did you have any
recommendati ons regarding further treatnent?

A. At that point, no.

Q Okay. Was there anything else that you had to
offer at that point froman orthopaedic

st andpoi nt ?

A. Not at that tine....

Q On March 1, 2001, had Ms. Potocki reached
maxi mum medi cal i nprovenent ?

A. Probably not.
Q kay. Wiy not?

A. She was - she wasn’'t even quite a year out at
that tinme. She was -
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Q Wien woul d you expect MM or maxi mum nedi ca
| mprovenent to occur?

AL I'’msure it’s occurred by now. ...

Q You did release Ms. Potocki to return to work
on March 1, 2001, is that right?

A Yes...
Q Wuld you have di agnosed Ms. Potocki w th RSD?

A. In reviewi ng the bone scan and Dr. Sw cegood’s
note, I don’t have an argunent with that. | had
met her, you know, after the fact, after Dr. Lane
had treated her. It’'s difficult to tell at that
time if youre dealing wwth RSD or still the
sequela of the initial injury because swelling,
redness, pain, they're both synptons of her

cal caneus fracture and they can be synptons of

RSD, but | have no problemw th Dr. Sw cegood’s

di agnosi s. ...

Q Wuld you rate Ms. Potocki wth any permanent
I mpairment as a result of her cal caneus fracture?

A.  She woul d have a permanent inpairnment and |
could. At this point she's probably reached her
MM . ...

Q What woul d be her permanent inpairment rating
as a result of the cal caneus fracture?

A. Oh, I'd have to see her and exam ne her foot
and neasure it. |It’d depend on her ankle, her

i nver si on-eversion of her subtalar joint, her
ankl e range of notion, you know, it would not be
i nsignificant. Calcaneus fractures are bad, bad
boys. ...

Q Now, you meke reference to the arthritic
devel opnment in the hind foot in the joint area
there. Wiat role did that play in any problens
that Ms. Potocki was having?
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A.  You have an articul ati on between the cal caneus
and the talus. The talus is the top bone in your
foot, the bottom bone in your ankle. The

cal caneus is right below that. Cboviously if you
fracture one of those and disrupt it, that joint
is no | onger going to be congruent and now you're
going to have arthritis. 1It’d be |ike having a
terrible tibial plateau fracture in your knee,
you're going to have arthritis in your knee.

Well, she had arthritis nowin her foot because of
the fracture to the cal caneus.

The claimant’s attorney cross-examned Dr. Heim

. Now, in her case you said she would be
entitled to an inpairnent rating for the fracture.
Wul d she also be entitled to an inpairnent rating
for the condition of RSD?

A. Yes, you can. You can have sone dysfunction
in RSD. The problemwith RSD, M. Delay, it’s
harder to put a finger onit. |It’s this nerve
dysfunction and you can’t really measure it, you
can't quantify it, and a lot of the problens are
subj ective. ...

Q Based on the result of the triphasic bone
scan, would you al so di agnose her as havi ng RSD?

A | think, yes, | think I would | ean, in a 50-50
setting, | would lean toward RSD, yes.

Q Wiat physical restrictions would you put on
Ms. Pot ocki of a pernmanent nature?

A. She's going to have difficulty being on her
feet all day. She's going to have difficulty on
wal ki ng on uneven ground. She’ll have swelling on
her foot toward the end of the day. She may have
to wear either a surgical stocking to keep the
edena out or prop her feet up sone tinme during the
day. She’ll probably have to take sone type of
anti-inflammatory because she’s going to have sone
pain in that subtalar joint. She may have to wear
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an insert in her shoe or like | ordered this AFO
to give her sonme stability.

Q In your opinion could she sit for an eight-
hour day?
A. | would think so, yes.

Dr. Hei mreported on August 14, 2002:

Terry presents where | have done a conpl ete

eval uation of her |ower extremty. She has severe
cal caneus fracture that resulted in a flattened
arch, loss of Bohler’s angle and al so appears to
have devel oped a conpl ex regi onal pain syndrone,
formal Iy known as reflex synpathetic dystrophy.
She was treated by Dr. Sw cegood for this.

OBJECTI VE: | ndeed, today her right foot is cooler
than her right leg and frommdcalf distally is
cooler than her left. She has edema. She has a
positive bone scan, positive for osteoporosis.
The skin appears to be slightly shiner (sic) in
nature than the |eft.

ASSESSMENT AND PLAN: | feel she has a comm nuted
cal caneus fracture wth an overlying conpl ex
regi onal pain syndronme. | have recorded her
measurenents in dorsiflexion, plantar fl exion,

i nversion, eversion of the subtalar joint. She

wal ks with a cane. | also gave her a brace today.
| am concerned about her stability. She said it
felt very good, gave her good stability. | have

i ncl uded her range of notion of her ankle, her
subtalar joint with the conplex regional pain
syndrone and would rate her at a 33% i npairnent to
the right lower extremty resulting in a 13%

i mpai rment to the patient as a whole.

Dr. Reginald J. Rutherford independently exani ned the
cl ai mant on Septenber 13, 2002:

Medi cal records were provided for review. Hard
copy of plain radiographs of the right foot and a
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triphasi c bone scan both | ower extremties was

al so provided. The bone scan was perfornmed on
Cctober 18, 2000. This is reported as
denonstrating features consistent with reflex
synpat heti ¢ dystrophy as well as denonstrating

i ntense increased activity related to cal caneal
fracture. In my opinion the bone scan does not
denonstrate any evidence to suggest reflex

synpat heti ¢ dystrophy and woul d better be

I nterpreted as denonstrating changes related to

t he cal caneal fracture acconpani ed by di suse. The
latter is reflected by decreased activity on

bl ood flow and early inages involving the right
foot with the picture as anticipated in RSD bei ng
i ncreased activity on all three phases. The
|atter is clearly not evident. While this picture
may evol ve during advanced or resolving RSD, the
time of this particular study referable to the
injury represent (sic) a sufficient tinme interval
for this change to have transpired....

Clinical exam nation reveal ed denonstrates mld
deformty of the right ankle. Pedal pulses are
pal pabl e, symmetrical and consi dered

normal .... R ght foot is slightly cool to touch
conpared to the left but both feet were noted to
be cool rather than warm There was no
significant edema noted of the right foot,
specifically there was no swelling as m ght be
anticipated in reflex synpathetic dystrophy of
noderate to severe degree...

In brief, the clinical picture as presented by M.
Pot ocki is not strongly suggestive of the operant
clinical diagnosis of reflex synpathetic
dystrophy. Her neurol ogical exam nation is
clearly abnormal denonstrating dimnution of the
right ankle jerk, weakness of the toes right foot
and blunting of pinprick sensation over the sole
and to a | esser extent dorsum of the right foot.
The above findings indicate injury to the

peri pheral nervous systemin addition to her
clinical fracture.

Ms. Potocki’s clinical exam nation is not consi dered



Pot ocki - F004149 10

supportive of the diagnosis of reflex synpathetic
dystrophy. Her bone scan is not considered supportive
of the diagnosis of reflex synpathetic dystrophy.

In my opinion the bone scan woul d be best interpreted
as denonstrating evidence for cal caneal fracture

and disuse. Her current clinical exam nation clearly
denonstrates evidence for injury to the peripheral
nervous system Further investigation is clearly
indicated in Ms. Potocki’s case. This should conprise
an MRl study of the lunbar spine, MR study of the
right foot, triphasic bone scan both | ower extremties
specific attention directed to the foreleg and foot
and EMY Nerve Conduction Study right |lower extremty.
Further treatnent options nay not be adequately
assessed at this juncture in the absence of the above
di agnostic i nformation.

The parties again deposed Dr. Heimon Cctober 1, 2002.
The respondents’ attorney queried Dr. Heim

Q And can you just go through and tell us what
the basis of the 33 per cent inpairnment to the
right |lower extremty is?

A. Yes. The loss of Boehler’s, spelled B-o0-e-h-
|-e-r-s, angle with a fracture of the cal caneus,
the disruption of the subtalar joint, which wll
al so affect her ankle, her instability, the need
to use a cane and the need to use a brace, all of
those are covered in the guide. 1In |ooking at
this, whether any of her problens are due to
causal gia or not really doesn’t change the fact
that she’s lost significant notion in her ankle
and her hind foot, which the subtalar joint is
part of the hind foot. If you add the |oss of
extension and fl exion of the ankle, the |oss of
extension, flexion, varus and val gus of the
subtalar joint and include the inpairnment, need to
use a cane and brace, which on page 78 in section
three and 76 in section three, they discuss |ower
linmb inpairment and gait derangenent, which she
does have a gait derangenent. Actually, what |
did is | probably thought was fairly conservative
and | feel that by using these nunbers which can
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be interpreted different ways, mld, noderate,
severe, each degree of notion, which is very
difficult to nmeasure, can add or subtract.
Probably cane up with the 33 per cent there, and
really I don’t think | gave her anything for the
causal gi a.

Q For the what, sir?

A.  For the reflex synpathetic dystrophy or
causal gia.. ..

Q Let ne ask you this, Doctor. You know, the
RSD aside, if you' re saying that your inpairnent
rating does not include any el enent of RSD -

A It really doesn't.

Q Okay. That’'s fair enough. Wat is your
normal inpairment rating for a cal caneal fracture
of the ankle?

A. It's probably - the ones as severe as hers,
|’d say this is very average.

Q Oay. And it’s based on |loss of notion and
the angle that -

A It’s loss of notion of the ankle, |oss of
subtalar notion, which will make it difficult to
wal k on uneven ground, you'll have an antal gic

gait, you can be unsteady. Should your - for
instance, if you have an injury to the right foot
- | had this happen recently as a matter of fact -
shoul d your left slip, you can’'t catch yourself
with your right foot. The need to perhaps use a
cane and a brace, and they even - on that 376 they
talk about a mld gait derangenent and -

Q Is that what you used?
A. No. This is just they talk about these...
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Q Now, did you provide or did you include in the
33 per cent to the lower extremty anything for

pai n?

A, No.

Q Okay. It’'s all based on | oss of range of
noti on?

A. Loss of range of notion of those two joints.

| did include the fact that she would, | felt she
woul d have to walk with a cane to be stable and |
al so put her in a brace that day.

Q kay. Let’s break that down and | think we
can do it by actually subtracting the cane and the
brace percentages that you used. Wat are the
percent ages that you used for Ms. Potocki having
to walk with a cane?

A. .... | have her 5 per cent to the | ower
extremty for having to use the cane.

Q Ckay. Wiat about the brace?

A.  An additional 5 per cent for having to use the
brace.

Q ay. And would the remaining 23 per cent be
for loss of notion of the two joints?

A.  Correct.
The claimant’ s attorney cross-examned Dr. Heim

Q Are you famliar with the terns active range
of notion versus passive range of notion?

A. Yes.

Q And how woul d you define the difference in
t hose two?

A. Active range of notion is the novenent of the
extremty or joint or body part provided by the
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patient’s own nuscle and tendon unit. Passive
woul d be when the patient is relaxed and a
secondary force exerts the notion upon that...
Q And when you noted the | ack of range of
notion, was that your own mani pul ati on or were you
asking Ms. Potocki to sinply nove her foot?
A. No, on her it was ny manipul ation.

Q GOkay. And that’s what your cal cul ati ons of
the | oss of range of notion were based on?

A.  Yes.

After a hearing before the Comm ssion, the
adm nistrative law judge filed an opinion on January 23,
2003. The administrative |aw judge found, “The clai mant has
proven by a preponderance of the evidence that she devel oped
RSD as a result of her April 5, 2000, right ankle fracture.”
The adm nistrative | aw judge found that the clai mant was
entitled to nedical treatnent for her reflex synpathetic
dystrophy. The admi nistrative | aw judge found, “The
claimant is to return to Dr. Swi cegood for an evaluation to
determine if she is entitled to an inpairnent rating for her
RSD. Once Dr. Swicegood’'s report is received a
determ nation as to whether this claimant is entitled to
wage loss will be made.” Finally, the adm nistrative | aw
judge found, “The claimant has proven by a preponderance of

the evidence that she is entitled to a 33 percent inpairnent
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rating for her right lower extremty as assessed by Dr.
Heim Dr. Heim in his deposition, has stated and expl ai ned
that he used objective nedical evidence of this claimnt’s
serious fracture in deternmining the degree of inpairnent to
her right lower extremty.”

The respondents appealed to the Full Comm ssion, and
the claimant filed a notice of cross-appeal. On February

11, 2003, the claimant filed a Mdtion To Remand. The

claimant stated that the Full Conm ssion should remand to
the adm nistrative |aw judge “to make a specific finding as
to whether the claimant is entitled to wage | oss
disability.” The respondents requested that the Ful

Comm ssion deny the notion. The Full Conmm ssion filed an
Order on March 12, 2003. The Full Comm ssion noted, “Dr.
Swi cegood has apparently declined to performthe eval uation
requested by the Adm nistrative Law Judge.” The Ful

Comm ssion held in abeyance the claimnt’s notion pendi ng
our de novo revi ew.

1. ADJUDI CATI ON

A.  Causation
The cl ai mant bears the burden of proving that she is
entitled to benefits, and she nust sustain that burden by a

preponderance of the evidence. Dalton v. Allen Eng’g Co.,
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66 Ark. App. 201, 989 S.W2d 543 (1999). Causal connection
is generally a matter of inference, and possibilities may
play a proper and inportant role in establishing that

rel ati onship. Osnpbse Wod Preserving v. Jones, 40 Ark. App.

190, 843 S.W2d 875 (1992). The basic test is whether there
is a causal connection between the two episodes. Air

Conpressor Equip. v. Sword, 69 Ark. App. 162, 11 S.W3d 1

(2000). The determ nation of whether a causal connection

exists is a question of fact for the Comm ssion. Jeter v.

B.R MGnty Mechanical, 62 Ark. App. 53, 968 S.W2d 645
(1998).

In the present matter, the Full Comm ssion affirnms the
adm nistrative law judge' s finding that the clai mant
suffered reflex synpathetic dystrophy as a result of her
conpensable injury. The record indicates that the cl ai nant
fractured her cal caneus, or heel bone, as a result of the
stipulated April 5, 2000 conpensable injury. The first
treating orthopedic specialist, Dr. Lane, opined in July
2000 that the claimant’s bone fracture had “essentially
heal ed.” The clai mant began treating w th another
ort hopaedist, Dr. Heim in Septenber 2000. Dr. Heinis
report did not expressly agree with Dr. Lane that the

claimant’s fracture had healed. A bone scan taken in
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Cct ober 2000, apparently arranged by Dr. Sw cegood, showed
“Fi ndi ngs which would be consistent with reflex synpathetic
dystrophy.” W note that the result of the bone scan is

obj ective evidence of reflex synpathetic dystrophy, although
t he cl ai mant does not have to support a continuing need for

medi cal treatment with objective findings. Chanber Door

| ndustries, Inc. v. Graham 59 Ark. App. 224, 956 S.W2d 196

(1997).

Dr. Sw cegood reported edema and cool ness in the
claimant’s right foot in October 2000, and this report of
course constitutes additional objective findings. Dr.

Swi cegood’ s i npression was “RSD of the right foot” and
“Conpl ex regional pain syndrone.” Dr. Sw cegood began a
course of pain managenent in 2000. The record does not
clearly show whether or not the respondents paid for Dr.
Swi cegood’s treatnment. The claimant’s testinony indicated
that the respondents did not formally controvert additional
medi cal treatment until March 2001. The respondents
subsequent|ly contended that Dr. Sw cegood’ s treatnent was
“unaut hori zed,” although they have abandoned that argunent
on appeal to the Full Conmm ssion.

Based on the preponderance of evidence before us, the

Ful | Comm ssion affirnms the adm nistrative | aw judge’s
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finding that the claimant’s refl ex synpathetic dystrophy
condi tion was conpensable. Dr. Heimtestified that he
didn’t “have an argunment” with Dr. Sw cegood’ s di agnosi s of
RSD. Dr. Heimin fact testified, “I would | ean toward RSD,
yes.” Dr. Rutherford, a neurologist, did not expressly
agree with the diagnosis of reflex synpathetic dystrophy,
but he did not discount it either. Dr. Rutherford stated,
“the clinical picture ... is not strongly suggestive of the
operant clinical diagnosis of reflex synpathetic dystrophy.”
We also note Dr. Rutherford s report of “injury to the

peri pheral nervous systemin addition to her clinical
fracture.” Even if the preponderance of evidence did not
show that the claimant had sustained refl ex synpathetic
dystrophy as a result of her conpensable injury, the

evi dence clearly showed that the claimant required
additional nedical treatnent as a result of her conpensable
injury. The enployer nust pronptly provide for an injured
enpl oyee such nedical treatnent as may be reasonably
necessary in connection with the injury received by the
enpl oyee. Ark. Code Ann. 811-9-508(a). |In the present
matter, we find that the claimant proved by a preponderance

of the evidence that she was entitled to all of the nedical
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treatment provided by Dr. Lane, Dr. Heim and Dr. Sw cegood.

B. Anatonical | npairment

An injured worker nust prove by a preponderance of the
evidence that she is entitled to an award for a pernmanent

physi cal inpairnment. Weber v. Best Western of Arkadel phia,

Wr kers’ Conpensati on Comm ssion F100472 (Nov. 20, 2003).
Pursuant to Ark. Code Ann. 811-9-522(g), the Conm ssion has

adopted the Guides to the Evaluation of Pernmanent | npairnent

(4" ed. 1993), published by the Anerican Medi cal

Associ ation for assessing anatom cal inpairnment. Any
determ nation of the existence or extent of physical or
mental inpairnment shall be supported by objective and
nmeasur abl e physical findings. Ark. Code Ann. 811-9-
704(c)(1). To the extent that they allow subjective
criteria for establishing an inpairnent rating, the GQuides
must yield to the statutory definition of anatom ca

i npai rment as established by the Arkansas General Assenbly.
Rizzi v. Samis Wol esale Cub, WC E515370 & E112991 (Apri

1, 1999).

In the present matter, the Full Comm ssion agrees with
t he respondents that the claimant is not entitled to an
impairnment rating for her diagnosed reflex synpathetic

dystrophy. The respondents argue that the instant case
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“falls squarely within” the case of Wal-Mart Stores, Inc. v.
Connel I, 340 Ark. 475, 10 S.W3d 882 (2000). In Connell,
the Suprenme Court of Arkansas held that substantial evidence
di d not support the Conmm ssion’s award of pernanent parti al
disability benefits and wage-loss disability benefits,
“because we agree with appellant that these disability
benefits may not be awarded absent a finding of a specific
per cent age of permanent physical inpairnment.” The clai mant
in Connell had sustained a conpensable injury to her right
knee and was thereafter assigned an 8% inpairnment rating to
her right lower extremty. Connell was subsequently
di agnosed with reflex synpathetic dystrophy. An
adm ni strative |aw judge awarded the clai mant a per manent
partial disability attributable to her reflex synpathetic
dystrophy. The Full Comm ssion affirnmed as nodified,
reducing the claimant’s rating attri butable to RSD

The sol e point before the Suprene Court was “whet her
t he Comm ssion erred by awardi ng Connell permanent partial -
disability benefits and wage-1oss disability benefits,
related to her RSD, in the absence of a permanent
anatomi cal -inpairnment rating.” The Conm ssion had
determ ned that Connell had suffered sonme pernanent

i mpai rrent, al though the “extent or degree” of such
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i npai rment “coul d not be calculated in accordance with
Arkansas statutory requirenents.” The Comm ssion then went
on to award the claimant wage-loss disability in excess of
her i ncal cul abl e pernmanent physical inpairnent. The Court
cited Ark. Code Ann. 811-9-522(b)(1), which provides for
awar di ng wage-|loss disability “in excess of the enployee’s
per cent age of permanent physical inpairnment.” The Court
hel d:

Here, the Conm ssion never determ ned Connell’s
per cent age of permanent physical inpairnment
attributable to her RSD, acknow edged that it

| acked a statutory basis to make a specific
inmpairment rating in this case, and yet nade an
award for permanent partial-disability benefits
and wage-| oss benefits....W find that the
statutory barriers that prevented the Conm ssion
from assigning a specific inpairnment rating and
forecl osed an award of permanent benefits were
nothing less than fatal to Connell’s claimfor
wage-1 oss disability benefits. Accordingly, we
reverse the Commi ssion’s award of permanent
partial -disability benefits and wage-| oss

di sability benefits.

The Full Comm ssion subsequently found that there was
no evidence to assign an inpairnent rating for reflex

synpat heti ¢ dystrophy under the Guides in Henderson v.

Ri verside Furniture, Wrkers’ Conpensation Conm ssion

F104235 (June 3, 2003), citing Connell, supra. |In the
present matter, we |ikew se agree that there is no criteria

in the Guides for assigning a pernmanent inpairment rating
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for the claimant’s refl ex synpathetic dystrophy. The Ful
Comm ssion therefore does not affirmthe adm nistrative | aw
judge’s finding that the clai mant should present to Dr.

Swi cegood for an eval uati on of permanent i npairnment
attributable to the claimant’s RSD. And of course, Dr.

Swi cegood has in any event declined to performsuch an

eval uati on.

However, the Full Comm ssion finds that the clainmant
sust ai ned anatom cal inpairnment in the anmount of 23%to her
right lower extremty as a result of the claimant’s
conpensabl e injury. The record indicates that 23% of Dr.
Heim s inpairnment rating was based on passive range of
nmoti on, was based on objective findings, and was not rel ated
to the claimant’ s refl ex synpathetic dystrophy. The Court
of Appeal s has held that “passive” range of notion can
constitute an objective nedical finding for purposes of

assi gni ng pernmanent inpairnent. See, Hayes v. Wl -Mart

Stores, 71 Ark. App. 207, 29 S.W3d 751 (2000). 1In the
present matter, Dr. Heimtestified that 23% of his rating
was based on the physician’s mani pul ati on and was not under
the voluntary control of the claimant. W find that the

clai mant’ s conpensabl e injury was the maj or cause of her 23%

anatom cal inpairnment, pursuant to Ark. Code Ann
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8102(4)(F)(i1)(a). The claimant’s injury to her right |ower
extremty was a scheduled injury. A claimnt who has
sust ai ned a scheduled injury but is |ess than pernmanently
and totally disabled is not entitled to wage-| oss

disability. Maxey v. Tyson Foods, Inc., 66 Ark. App. 301,

991 S.W2d 624 (1999). The instant clainmant does not
contend that she is entitled to permanent and total
disability, and the record does not show that she is
entitled to sane.

1. CONCLUSI ON

Based on our de novo review of the entire record, the
Ful |l Comm ssion affirns the adm nistrative |aw judge’s
finding that the clai mant proved by a preponderance of the
evi dence that she devel oped refl ex synpathetic dystrophy as
a result of her conpensable injury. W find that the
clai mant proved she was entitled to the nedical treatnent
provided by Dr. Lane, Dr. Heim and Dr. Swi cegood. W find
that the claimant proved she was entitled to a 23%
anatom cal inpairnment rating as assigned by Dr. Heim and
that the claimnt’s conpensable injury was the mmj or cause
of her 23% anatomi cal inpairnment. Because the claimant is
not entitled to wage-loss disability for her schedul ed

injury, the Full Conmm ssion denies the claimnt’s pendi ng
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nmotion for remand to the adm nistrative | aw judge on the
wage-1oss issue. The claimant’s attorney is entitled to
fees pursuant to Ark. Code Ann. 811-9-715(a)(Repl. 1996).
For prevailing on appeal to the Full Conmm ssion, the
claimant is entitled to an additional fee of $250 pursuant
to Ark. Code Ann. §11-9-715(b)(2)(Repl. 1996).

I T IS SO ORDERED.

OLAN W REEVES, Chairman
Conmi ssi oner Turner concurs in part and dissents in part.

CONCURRI NG AND DI SSENTI NG GPI NI ON

| concur with the finding in the principal opinion

that claimant suffers fromreflex synpathetic dystrophy or
conpl ex regional pain syndrone, which is a conpensabl e
consequence of the admttedly conpensable injury to her
right foot. Contrary to the usual and expected opinion of
Dr. Reginald Rutherford, the overwhel m ng evi dence indicates
that clai mant has suffered neurol ogi cal damage to, or
mal function of, her synpathetic nervous systemas a result
of the conpensable injury. Even Dr. Heimdescribed Dr.
Rut herford as “pretty bold” in forrmulating his opinion.

| also concur with the finding that claimant is

entitled to benefits for a permanent anatom cal inpairnent
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of at least 23 percent to the body as a whole. W cannot,
and shoul d not, accept respondents’ invitation to
arbitrarily disregard or ignore Dr. Heim s testinony that
this rating is based on passive range of notion.

Finally, | nust respectfully dissent fromthe
finding that benefits for a permanent anatom cal i npairnment
can never be assigned for reflex synpathetic dystrophy or
simlar nervous systemabnornmalities. This issue presents a
nmedi cal question best |left answered by the nedical
profession. Admittedly, this Comm ssion has on several
occasi ons denied a request for such benefits on a finding
that the rating did not conply with the criteria set forth
in the Guides. However, that is not to say that nedica
evi dence coul d never be devel oped to support such an award.
Accordingly, I would remand this natter to the
Adm ni strative Law Judge to appoint a physician to determ ne
the extent, if any, of clainmant’s pernmanent anatom cal
inpairnment as a result of the injury to her nervous system

For the foregoing reasons, | concur in part and

respectfully dissent in part.

SHELBY W TURNER, Conm ssi oner
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Comm ssi oner McKi nney concurs in part and dissents in part.

CONCURRI NG AND DI SSENTI NG GPI NI ON

| respectfully concur in part and dissent in part from
the majority opinion. Specifically, | concur in the
reduction of the claimant’s permanent inpairment rating to
not include any inpairnment for the RSD. However, the
claimant, in nmy opinion, is not entitled to any pernmanent
impairment. | nust dissent fromthe finding that the
cl ai mant proved by a preponderance of the evidence that she
devel oped refl ex synpathetic dystrophy as a result of her
conpensabl e April 5, 2000, right ankle fracture. In ny
opinion, the claimnt has failed to neet her burden of
pr oof .

The cl ai mant has the burden of proving by a
preponderance of the credi ble evidence that nedical

treatment is reasonable and necessary. Nornma Beatty v. Ben

Pearson, Inc., Full Wrkers' Conpensation Conm ssion,

Feb. 17, 1989 (D612291); B.R Hollingshead v. Colson Caster,

Ful | Workers' Conpensation Conm ssion, Aug. 27, 1993
(D703346). In workers' conpensation cases, the burden rests
upon the claimant to establish his claimfor conpensation by

a preponderance of the evidence. Kuhn v. Mjestic Hotel,
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50 Ark. App. 23, 899 S.W2d 845 (1995); Bartlett v. Mead
Cont ai ner Board, 47 Ark. App. 181, 888 S.W2d 314 (1994).

When an enpl oyee is determ ned to have a conpensabl e
injury, the enployee is entitled to nedical and tenporary
total disability benefits. Ark. Code Ann. § 11-9-
102(5)(F) (i) (Repl. 2002). Benefits are not payable for a
condition which results froma non-work-rel ated i ndependent
i ntervening cause followi ng a conpensabl e injury which
causes or prolongs disability or need for treatnent Ark.
Code Ann. 8§ 11-9-102(5)(F)(iii)(Repl. 2002). “The test for
determ ni ng whet her a subsequent episode is a recurrence or
an aggravation is whether the subsequent episode was a
natural and probable result of the first injury or if it was
preci pitated by an independent intervening cause.” (Georgia
Pacific Corp. V. Carter, 62 Ark. App. 162 969 S.W2d 677

(1998). Whether there is a causal connection between an
injury and a disability and whether there is an i ndependent

i nterveni ng cause are questions of fact for the Conm ssion

to determine. Gak Grove Lunber Co. V. Hghfill, 62 Ark. App.
42 968 S. W 2d 637 (1998).

In my opinion, the claimant cannot prove by a
preponderance of the nedical evidence that she has a

conpensabl e RSD i njury. The clai mant was exam ned by
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Dr. Reginald Rutherford, who authored a report dated
Septenber 13, 2002. In that report, Dr. Rutherford concl uded
that the claimant did not suffer fromRSD. H s report

states, in relevant part:

The bone scan was performed on Cctober 18, 2000.
This is reported as denonstrating features
consistent with reflex synpathetic dystrophy as
wel | as denonstrating intense increased activity
related to cal caneal fracture. In ny opinion the
bone scan does not denonstrate any evidence to
suggest refl ex synpathetic dystrophy and woul d
better be interpreted as denonstrating changes
related to the cal caneal fracture acconpani ed by
di suse.

Clinical exam nation reveal ed denonstrates mld
deformty of the right ankle. Pedal pulses are
pal pabl e, symmetrical and consi dered nornal.
Superficial veins are prom nent both | ower
extremties. Right foot is slightly cool to touch
conpared to the | eft but both feet were noted to
be cool rather than warm There was no significant
edema noted of the right foot, specifically there
was no swelling as mght be anticipated in reflex
synpat heti ¢ dystrophy of nbderate to severe
degree. There was no nechani cal hyperesthesia or
allodynia identified. There was no asymretry of
hair or nail growth in conparing the feet and no
asymmetry in sweat pattern on exam nation of the
feet.

Ms. Potocki’s clinical exam nation is not

consi dered supportive of the diagnosis of reflex
synpat heti ¢ dystrophy. Her bone scan is not

consi dered supportive of the diagnosis of reflex
synpat heti ¢ dystrophy. In ny opinion he bone scan
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woul d be best interpreted as denonstrating
evi dence for cal caneal fracture and di suse.

Al t hough Dr. John Swi cegood made the diagnosis of RSD
a close examnation of Dr. Heim's testinony establishes that
he never unequivocally agreed with that diagnosis. In his
initial deposition of August 6, 2002, Dr. Heimtestified
that he would defer to Dr. Swi cegood for the diagnosis of
RSD. Dr. Heimwas clear that he could not diagnose RSD “with
certainty”, but stated that it was a “very difficult”
condition to diagnose.

In his deposition of October 1, 2002, Dr. Heim nmade it
cl ear that he was not choosing one side or the other with
regard to the RSD debat e:

Q Dr. Rutherford felt like that Ms. Potocki’s
probl ens were nore related to the fracture
acconpani ed by di suse as opposed to RSD and you're
gi ving sonme credence to that in your rating?

A. Not really. | really wouldn’t argue with him
and | wouldn’t necessarily agree with ne. As we
stated earlier - as we stated in the previous

di sposition, it is a poorly understood phenonenon.
There is a vasoconstrictive and vasodilatative in
a state of causalgia. You can have an initial bone
phase that has decreased vascularity. Now, he took
that and hung his hat on that stating that because
of that he didn’t think she has an RSD. | think
that’s a pretty bold statenent especially when you
tal k about the cool ness of the skin above the
ankl e. She had no fracture above the ankle, so
what would - there would certainly be no injury
above the ankle and why would there be a change in
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the variation, the tenperature variation of the
skin above the ankle, and the other thing is he
freely admts in there that perhaps sone of the
nunbness nay be due to injury to the nerves, and
he goes over this litany of how to di agnose that.
Usually the nerve arteries run in conjunction, and
if you have a nerve injury, why could you not have
an arterial injury which would al so decrease bl ood
fl ow and nmake your bone scan run cool er?

Q Right.
A. So, I'mnot disputing him It’s a difference

of opinion, and if you ask 10 people, you may get
five on each side.

Q Right. Wll, et me just say this. Dr.
Swi cegood, of course, has made the di agnosis of
RSD?

A. He felt it was and | don’t disagree with him

Q And we talked in your deposition before and
you candidly admtted it is a difficult diagnosis?

A It is very difficult.

Q And | think you said it was in the 50/50
range, and | just kind of want to cut to the
chase, you're kind of in the mddle as far as -

A. There's not a test you can draw. What it is,
it’s a conpilation of tests and then you give your
best estinate, but no one’s right and no one’s

wWr ong.

After conducting a de novo review of the record, | find

that the claimant does not have RSD, and such a finding is

contrary to the weight of the credible nmedical evidence.
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| also find that the claimant is not entitled to any
per manent inpairnment. The Wrkers’ Conpensation Law is clear
that an inpairment rating nust be supported by objective
findings and that range of notion tests are not objective
findings. Ark. Code Ann. 811-9-102(16)(A). Dr. Heim
testified that a 23% i npairnment rating was assigned to the
cl ai mant based upon | ack of range of notion of the ankle and
subtalar joints. Dr. Heimtestified:

Q And what you're telling us now, if

understand it correctly, when you' re putting her

t hrough the paces for the clinical exam nation as

far as a loss of range of notion, you have to

bel i eve her?

A, Yes.

Q GCkay. And you rely on what she’s telling you
i nsofar as how -

A. To a certain extent there is sone - | guess it
woul d be available, | nean, it would be - it could
happen with soneone as large as ne if you tried to
bend ny el bow and | didn't want you to bend it,
you couldn’t bend it. But it have a pretty (sic)

i dea of practicing 15 years whet her sonebody is -
Q Right.

A. - trying to enbellish their synptons.

Dr. Heimagain conceded that part of the test was

subj ecti ve.
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The 23% i npairnment rating i s based upon range of notion
tests, which are subjective in nature. The claimant shoul d
not be awarded pernmanent partial disability benefits in the
anount of 23% Dr. Hei m expl ai ned:

Q Al right, sir. And you can just go through
and tell us what the basis of the 33 per cent
inmpairment to the right |ower extremty is?

A. Yes. The loss of Boehler’s spelled B-o-e-h-I-
e-r-s, angle with a fracture of the cal caneous,

t he disruption of the subtalar joint, which wll
al so affect her ankle, her instability, the need
to use a cane and the need to use a brace, all of
those are covered in the guide. In |ooking at
this, whether any of her problens are due to a
causal gia or not really doesn’'t change the fact
that she’s lost significant notion in her ankle
and her hind foot, which the subtalar joint is
part of the hind foot. If you add the | oss of
extension and fl exion of the ankle, the |oss of
extension, flexion, varus and val gus of the
subtal ar joint and include the inpairnent, need to
use a cane and a brace, which on page 78 in
section three and 76 in section three, they

di scuss lower linb inpairnent and gait

der angenent, which she does have a gait
derangenment. Actually, what | did is | probably

t hought was fairly conservative and | feel that by
usi ng these nunbers which can be interpreted
different ways, mld, noderate, severe, each
degree of notion, which is very difficult to
measure, can add or subtract. Probably canme up
with the 33 per cent there, and | really don't
think I have her anything for the causal gia.

Therefore, for all the reasons set forth herein, | mnust
respectfully concur in part and dissent in part fromthe

maj ority opinion.

KAREN H. McKI NNEY, Conm ssi oner



