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Decision of the Administrative Law Judge: Reversed.

OPINION AND ORDER

Claimant appeals an opinion and order filed by the

Administrative Law Judge on July 17, 2003.  In that opinion

and order, the Administrative Law Judge found in relevant

part that the claimant failed to prove by a preponderance of

the evidence that additional medical treatment for his back

condition is reasonably necessary and related to the

compensable July 1999 accident.  The Administrative Law

Judge also found that claimant failed to prove by a
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preponderance of the evidence that he remained within his

healing period and unable to earn wages after December 10,

2002 because of the compensable July 1999 accident.

Claimant has the burden of proving by a

preponderance of the evidence that he is entitled to

compensation.  Jordan v. Tyson Foods, Inc., 51 Ark. App.

100, 911 S.W.2d 593 (1995).  Questions of credibility and

the weight and sufficiency to be given evidence are matters

within the province of the Workers’ Compensation Commission. 

Swift-Eckrich, Inc. v. Brock, 63 Ark. app. 118, 975 S.W.2d

857 (1998).  “When the primary injury is shown to have

arisen out of and in the course of employment, the employer

is responsible for any natural consequence that flows from

that injury; the basic test is whether there is a causal

connection between the two episodes.”  Wackenhut Corp. v.

Jones, 73 Ark. App. 158, 40 S.W.3d 333 (2001).  It is the

Commission’s duty to determine whether a causal connection

exists between a primary injury and any additional injuries. 

Williams v. Prostaff Temporaries, 336 Ark. 510, 988 S.W.2d 1

(1999).  After our de novo review of the entire record, we

find that claimant has met his burden of proof and,

accordingly, reverse the opinion of the Administrative Law

Judge.



3Norman - E908257

BACKGROUND

The relevant facts are not really in dispute.  The

claimant previously had an L5-S1 surgery to repair an

abnormality on the right side of the disk in 1981, which

remains evident today in diagnostic testing in the record. 

The claimant credibly testified that he was not experiencing

persistent symptoms in the right leg or low back after the

1981 surgery, and the claimant specifically testified that

his low back had not bothered him at all in the last few

years prior to the automobile accident that caused his

present problem starting on July 1, 1999.  To the extent

that the conditions of the claimant’s L5-S1 disk and nerve

roots may turn out to be relevant to the issues presented in

the present case, we note that the respondents presented

insufficient evidence to rebut the claimant’s testimony that

he had not been bothered at all in the last few years with

low back pain prior to the work-related automobile accident

on July 1, 1999.

On July 1, 1999, the claimant was involved in a

compensable automobile accident.  The claimant’s physical

therapy notes from July, August, and September of 1999 all

confirm the claimant’s testimony that at that time he was

experiencing severe neck and low back pain.  On May 9, 2001,
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approximately two years after the original injury, and after

the claimant had begun work for a new employer, the claimant

underwent anterior cervical plate internal fixation with

left anterior iliac crest bone grafting.  The respondents

accepted and paid for this procedure.  After the left hip

bone graft removal and cervical fusion surgery on May 9,

2001, the claimant missed a step while walking down stairs

on May 19, 2001 and again injured his left hip.  X-rays

showed a fracture through the hip graft site.  The fractured

pelvis was removed and the claimant was ultimately rated

with a 4% permanent anatomical impairment to the whole body

as a result of the pelvis fracture and treatment by Dr.

Guyton, his authorized treating physician.

There is no dispute that following this surgery to

the left pelvic area, the claimant continued to experience

sharp, burning pain radiating from the left side of the leg,

going all the way to the front and back of the lower trunk. 

When the claimant requested additional medical treatment for

his ongoing symptoms, the respondents advised him they would

provide no additional treatment.  The claimant therefore

sought treatment on his own, and ultimately came under the

care of Dr. Gera, a pain management specialist in Jonesboro.
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Dr. Gera began seeing the claimant on January 3,

2003, and saw him again on January 23, 2003 and February 14,

2003.  In addition to his own pain management treatment, Dr.

Gera referred the claimant for a lumbar MRI and for

electrodiagnostic testing.  

The portion of the medical reports by Dr. Gera

which appears to have caused the most confusion and

misunderstanding is Dr. Gera’s statement under the “plan”

section of his January 3, 2003 report which states:

I explained everything to the family in
detail and spent another 10-15 minutes. 
It looks like more because of the scar
around the lateral femoral cutaneous
nerve or is because of any other cause.

1.  First, I want to see how he
responds to the medicine.  I am
going to start him on Neurontin and
amitriptyline.

2.  I will review him again after
three weeks.

3.  I advised him not to wear any
tight pants or any belt that may
press it further.  

The claimant added the following:

Q. Okay.  Now, Dr. Gera has issued a
report that’s at page 29 of our exhibit
that says he checked you out, and he
said he thought maybe your problem was
from scarring from the S1, L5, S1 disk
space.
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A. I don’t know.

Q. Do you understand that?  Have you
ever had a conversation with him about
that?

A. No, sir.  The only scarring that I
know, that he said to me was on the
scarring of the pelvic, where I had
pelvic surgery.

Q. Okay.  But your pelvic surgery was
up on your pelvic bone; right?

A. Right.  But I don’t remember him
saying that about the, about my lower
back.

Q. Is there any reason why you have
any scarring at L5-S1 other than that
previous surgery?

A. Only scarring I would know would be
on the right side.  

There are three pieces of evidence which make it

clear that what Dr. Gera was referring to regarding

“scarring” was in fact scarring in the pelvic region, and

not scarring from the 1981 surgery at L5-S1.  First, as

indicated above, the claimant credibly testified that during

his conversations with Dr. Gera, the only scarring he became

aware of was scarring of the pelvic region, where he had the

pelvic surgery.  Second, and independent of the claimant’s

testimony, we point out that the scarring Dr. Gera refers to

is scarring around the “lateral femoral cutaneous nerve.” 
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The lateral femoral cutaneous nerve was precisely the nerve

which Dr. Cooper identified in his May 9, 2001 description

of left anterior iliac crest bone grafting as being located

at, and at risk, during the anterior iliac crest bone

removal procedure.  In this regard, Dr. Cooper’s May 9, 2001

surgical report states in relevant part:

A 3 cm incision was made over the left
anterior iliac crest.  Dissection was
carried down through the subcutaneous
tissue, taking care not to injure the
lateral femoral cutaneous nerve.   

Third, we again note that portion of Dr. Gera’s

January 3, 2003 office note, which advises the claimant not

to wear any tight pants or any belt that may press “it”

further.  The claimant has testified that his pains

originate at approximately belt level, and we note that the

iliac crest is likewise at approximately belt level.  We

understand Dr. Gera to be warning the claimant not to wear

tight pants or a belt which might press on the site of the

lateral femoral cutaneous nerve in the hip, and not that the

claimant avoid wearing tight pants or a belt which cannot

press on the L5-S1 level of the spine.   Fourth, we note

that when Dr. Gera performed his lateral femoral cutaneous

nerve block procedure on January 23, 2003, his description

of the procedure makes reference to the anterior superior
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iliac spine, and that the block was performed generally in

the area of the hip, and not at what would be the site of an

L5-S1 scar tissue nerve block.  Moreover, we point out that

what Dr. Gera was doing appears to be consistent with his

interpretation of the MRI on February 14, 2003 to the effect

that the MRI of the lumbar spine on December 12, 2002 showed

post right L5 laminotomy with a scar at L5-S1, and no

indication that the S1 nerve root on the left was compressed

at L5-S1.  These conclusions are also consistent with the

patient history recorded by Dr. South on February 19, 2003,

when he recorded a history that the claimant was having

numbness, tingling, and sharp pains radiating down his left

after his 2000 surgery.  For all of the foregoing reasons,

the preponderance of the credible evidence in the record

indicates that the majority of the claimant’s left lower

extremity symptoms at issue arise out of scarring around the

lateral femoral cutaneous nerve in the hip, and are,

therefore, a compensable consequence of the claimant’s two

compensable hip surgeries (the first to extract bone, the

second to extract a fracture).  

Therefore, in light of the fact that the claimant

was experiencing no back or left lower extremity problems

prior to the accident in July of 1999, the physical therapy
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reports indicated the claimant was in fact experiencing

significant low back pain immediately after the injury in

1999, and the lack of any medical opinion in any way

attributing the claimant’s low back pain beginning in 1999

or the claimant’s electrodiagnostic abnormalities in 2001 to

the prior back injury and surgery on the right side of L5-S1

in 1981, there is insufficient evidence to support a finding

that any back problems the claimant is currently

experiencing are causally related to the prior back injury

and surgery that occurred in 1981.  

Temporary total disability for unscheduled

injuries is that period within the healing period in which

claimant suffers a total incapacity to earn wages.  Ark.

State Highway & Transportation Dept. v. Breshears, 272 Ark.

244, 613 S.W.2d 392 (1981).  The healing period ends when

the underlying condition causing the disability has become

stable and nothing further in the way of treatment will

improve that condition.  Mad Butcher, Inc. v. Parker, 4 Ark.

App. 124, 628 S.W.2d 582 (1982).  Since the claimant’s most

recent employer has terminated him because he has been

unable to return to work from his most recent pelvic

problems, and since Dr. Gera has not had an opportunity to

complete the claimant’s medical treatment in order to
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resolve, or at least maximize, treatment for the lateral

femoral cutaneous nerve damage, we also find that the

claimant is entitled to additional benefits for temporary

total disability from December 11, 2002 to a date yet to be

determined.

All accrued benefits shall be paid in a lump sum

without discount and with interest thereon at the lawful

rate from the date of the Administrative Law Judge’s

decision in accordance with Ark. Code Ann. § 11-9-809 (Repl.

2002).  

Since the claimant’s injury occurred prior to July

1, 2001, the claimant’s attorney’s fee is governed by the

provisions of Ark. Code Ann. § 11-9-715 as it existed prior

to the amendments of Act 1281 of 2001.  Compare Ark. Code

Ann. § 11-9-715(Repl. 1996) with Ark. Code Ann. § 11-9-715

(Repl. 2002).  For prevailing on this appeal before the Full

Commission, claimant’s attorney is hereby awarded an

additional attorney’s fee in the amount of $250.00 in

accordance with Ark. Code Ann. § 11-9-715(b) (Repl. 1996).

IT IS SO ORDERED.

______________________________
OLAN W. REEVES, Chairman

______________________________
SHELBY W. TURNER, Commissioner

Commissioner McKinney dissents.                
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DISSENTING OPINION

I respectfully dissent from the majority opinion

finding that the claimant’s current back problems are

causally related to his prior back injury. In my opinion,

the claimant has failed to meet his burden of proof.

My review of the medical evidence demonstrates

that the EMG tests indicated abnormalities in two muscles

that are involved with S1 radiculopathy, not the lateral

femoral cutaneous nerve. I would note that the numbness

associated with this nerve is in the thigh not the leg, foot

and toes as the claimant testified he suffers.

Therefore, I must respectfully dissent from the

majority opinion.

___________________________________
KAREN H. McKINNEY, Commissioner

 
 


