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OPINION AND ORDER

This case comes on for review by the Full

Commission on appeal by respondents from an opinion filed

herein by an Administrative Law Judge on March 12, 2004.

The Administrative Law Judge entered the following

findings of fact and conclusions of law:

1. The stipulations agreed to by the
parties at the pre-hearing
conference conducted on November 5,
2003, and contained in a pre-
hearing order filed that same date,
are hereby accepted as fact.
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2. Claimant has met her burden of
proving by a preponderance of the
evidence that medical treatment
provided by Dr. Tomlinson and at
his direction is reasonable and
necessary and causally related to
her original compensable injury. 
Therefore, respondent is liable for
payment of unpaid medical
treatment.

3. Respondent has controverted
claimant’s entitlement to unpaid
medical treatment.

We have carefully conducted a de novo review of

the entire record herein, and it is our opinion that the

decision of the Administrative Law Judge is correct and

should be affirmed.  Specifically, we find from a

preponderance of the evidence that the findings of fact made

by the Administrative Law Judge are correct, and they are,

therefore, adopted by the Full Commission.

We therefore affirm the March 12, 2004 opinion of

the Administrative Law Judge, including all findings of fact

and conclusions of law therein, and adopt the opinion as the

decision of the Full Commission.  All accrued benefits

shall be paid in a lump sum without discount and with

interest thereon at the lawful rate from the date of the

Administrative Law Judge’s decision in accordance with Ark.

Code Ann. § 11-9-809 (Repl. 2002).  
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Since the claimant’s injury occurred prior to July

1, 2001, the claimant’s attorney’s fee is governed by the

provisions of Ark. Code Ann. § 11-9-715 as it existed prior

to the amendments of Act 1281 of 2001.  Compare Ark. Code

Ann. § 11-9-715(Repl. 1996) with Ark. Code Ann. § 11-9-715

(Repl. 2002).  For prevailing on this appeal before the Full

Commission, claimant’s attorney is hereby awarded an

additional attorney’s fee in the amount of $250.00 in

accordance with Ark. Code Ann. § 11-9-715(b) (Repl. 1996).

IT IS SO ORDERED.

________________________________
OLAN W. REEVES, Chairman

________________________________
SHELBY W. TURNER, Commissioner

Commissioner McKinney dissents.                

DISSENTING OPINION

I respectfully dissent from the majority opinion

finding that the claimant proved by a preponderance of the

evidence that the medical treatment provided by

Dr. Tomlinson was reasonable and necessary medical treatment

and related to the claimant’s original compensable injury.

Based upon my de novo review of the record, I find that the

claimant has failed to meet her burden of proof. 



4McCarty - E902769

The claimant sustained an admittedly compensable

injury on January 26, 1999, and was initially treated by

Dr. Gary Moffitt who diagnosed the claimant with a

rhomboidal strain. Dr. Moffitt prescribed heat, massage,

ultra sound, and exercise. He also ordered some physical

therapy and released the claimant to return to work with

restrictions. In a report dated March 18, 1999, Dr. Moffitt

advised the claimant that her problem was muscular in

nature. 

The claimant was not satisfied with Dr. Moffitt’s

medical treatment and requested a change of physician to

Dr. Mitchell. Dr. Mitchell’s medical reports indicate that

the focus of his attention was the claimant’s cervical and

thoracic spine. Dr. Mitchell ordered an MRI of the

claimant’s cervical and thoracic spine which revealed no

evidence of a disc herniation. In a report dated May 14,

1999, Dr. Mitchell stated that the claimant had a bony

osteophytosis, which he believed was related to the

claimant’s age and was a degenerative process. Dr. Mitchell

also indicated that the claimant’s pain was muscular in

nature. The claimant last sought medical treatment from

Dr. Mitchell in the summer of 1999. 
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The claimant continued to work for the respondents

but testified that she continued to have problems with her

left shoulder even after having received her last medical

treatment from Dr. Mitchell in 1999. She stated that she was

receiving massage therapy for her left shoulder pain and was

paying for it herself. However, there is no evidence in the

record that the claimant was receiving any massage therapy

between July of 1999 and the time the claimant sought

treatment from Dr. Tomlinson in February of 2003.

Dr. Tomlinson originally treated the claimant conservatively

with an injection and physical therapy. On July 7, 2003,

Dr. Tomlinson performed surgery on the claimant.

Dr. Tomlinson released the claimant to return to work

without restrictions on November 19, 2003. It is

Dr. Tomlinson’s treatment that is currently at issue before

the Commission. 

Employers must promptly provide medical services

which are reasonably necessary for treatment of compensable

injuries.  Ark. Code Ann. § 11-9-508(a)(Repl. 2002). 

However, injured employees have the burden of proving by a

preponderance of the evidence that the medical treatment is

reasonably necessary for the treatment of the compensable

injury. Norma Beatty v. Ben Pearson, Inc., Full Workers’
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Compensation Commission Opinion filed February 17, 1989

(Claim No. D612291). When assessing whether medical

treatment is reasonably necessary for the treatment of a

compensable injury, we must analyze both the proposed

procedure and the condition it is sought to remedy. Deborah

Jones v. Seba, Inc., Full Workers’ Compensation Commission

Opinion filed December 13, 1989 (Claim No. D512553). Also,

the respondent is only responsible for medical services

which are causally related to the compensable injury. 

In my opinion, a review of the evidence fails to

demonstrate that the claimant’s surgical procedure performed

in July 2003 was causally related to the claimant’s original

compensable injury. The contemporaneous medical reports

indicate that the claimant was healing and improving

following the shoulder strain that she sustained in February

of 1999. Dr. Mitchell indicated in his April 22, 1999,

report that the claimant’s “range of motion of her shoulder

is good.” Dr. Mitchell also stated that, in his opinion, the

claimant’s on-going complaints were related to “bony

osteophytosis related to degenerative process and being 44

years of age.”

The medical reports from Dr. Moffitt and

Dr. Mitchell demonstrate that the claimant’s condition was
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improving. She underwent an MRI which was interpreted as

normal and was able to return to work shortly after her

compensable injury. The medical evidence contains no reports

from the period of Dr. Mitchell’s last report dated May 19,

1999, until Dr. Tomlinson’s report dated April 2, 2003. 

Dr. Tomlinson related the claimant’s surgical need

to her original compensable injury. However, I give no

weight to Dr. Tomlinson’s opinion. The Commission has the

authority to resolve conflicting evidence and this extends

to medical testimony. Foxx v. American Transp., 54 Ark. App.

115, 924 S.W.2d 814 (1996). Although the Commission is not

bound by medical testimony, it may not arbitrarily disregard

any witnesses’s testimony. Reeder v. Rheem Mfg. Co., 38 Ark.

App. 248, 832 S.W.2d 505 (1992). The Commission is entitled

to review the basis for a doctor’s opinion in deciding the

weight of the opinion. Id. There is no requirement that

medical testimony be expressly or solely based on objective

findings, only that the record contain supporting objective

findings. Swift-Eckrich, Inc. v. Brock, 63 Ark. App. 118,

975 S.W.2d 857 (1998). Further, a medical opinion based

solely upon claimant’s history and own subjective belief

that a medical condition is related to a compensable injury

is not a substitute for credible evidence. Brewer v.
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Paragould Housing Authority, Full Commission Opinion filed

Jan. 22, 1996 (Claim No. E417617). The Commission is not

bound by a doctor’s opinion which is based largely on facts

related to him by claimant where there is no sufficient

independent knowledge upon which to corroborate the

claimant’s claim. Roberts v. Leo-Levi Hospital, 8 Ark. App.

184, 649 S.W.2d 402 (1983). 

The medical records contemporaneous with the

claimant’s injury show that the claimant complained of

shoulder pain which had resolved itself in 1999. The

claimant underwent an MRI and other diagnostic tests

immediately following her injury, none of which reported any

objective medical findings which would explain her continued

complaints. The claimant’s condition improved with physical

therapy. The claimant also continued to work for the

respondents. Furthermore, there was no medical evidence

which indicated that the claimant received any medical

treatment or had any visits with any doctor or medical

professional much less a massage therapist, from 1999 until

2003. Simply put, I cannot find that the claimant’s shoulder

surgery was the result of her 1999 compensable injury.

Therefore, for all the reasons set forth herein, I

respectfully dissent from the majority opinion.

                             _______________________________
    KAREN H. McKINNEY, Commissioner


