BEFORE THE ARKANSAS WORKERS' COVPENSATI ON COWM SS| ON

CLAIM NO. D601990

LAVANNA S. MULLI NGS,

EMPLOYEE CLAI MANT
WORLDSBEST | NDUSTRI ES,

EMPLOYER RESPONDENT NO. 1
LI BERTY MJTUAL | NSURANCE CO. ,

| NSURANCE CARRI ER RESPONDENT NO. 1
SECOND | NJURY FUND RESPONDENT NO. 2

OPI NI ON FI LED APRIL 29, 2004

Upon review before the FULL COWM SSION in Little Rock,
Pul aski County, Arkansas.

Cl ai mant represented by the HONORABLE H. OSCAR HI RBY,
Attorney at Law, Little Rock, Arkansas.

Respondents No. 1 represented by the HONORABLE JAMES C
BAKER, Attorney at Law, Little Rock, Arkansas.

Respondent No. 2 represented by the HONORABLE DAVID L. PAKE
Attorney at Law, Little Rock, Arkansas.

Deci sion of adm nistrative |aw judge: Affirnmed as nodified.

OPI Nl ON AND ORDER

Respondent No. 2, Respondent No. 1, and the cl ai nant
appeal an adm nistrative |aw judge’s opinion filed January
30, 2003. The adm nistrative |aw judge found that the
claimant did not sustain a conpensable cervical spine

injury. The admnistrative |aw judge found that the
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clai mant was permanently and totally disabled, and that
Respondent No. 2, Second Injury Fund, was “liable for
per manency over and above the inpairnment paid by Respondent
#1.” The administrative |aw judge found that the clai mant
“was tenporarily and totally disabled fromon or about the
date of her conpensable injury, January 27, 1986 to
Sept enber 27, 1994.” The administrative |aw judge found
that “the claimant’s nedical treatnent and rel ated therapies
and nedi cations for her back, heart and psychiatric
condi ti on was reasonably necessary nedi cal treatnent and
rel ated to her conpensable back injury.” The adm nistrative
| aw judge al so found that “the claimant is entitled to
paynment for the course of rehabilitation which she took in
t he 1990s.”

After reviewing the entire record de novo, the Ful
Comm ssion finds that the claimant failed to prove by a
preponderance of the evidence that she sustained a
conpensabl e neck or cervical spine injury. The Ful
Commi ssion finds that the clai mant proved she was
permanent|ly and totally disabled, and that the Second Injury
Fund is liable for these benefits. W find that the

cl ai mant proved she was entitled to tenporary total
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di sability conpensation from January 27, 1986 through
February 27, 1991, and from April 29, 1993 through Septenber
9, 1994. We find that treatnent for the claimnt’s back and
heart condition was reasonably necessary for treatnent of
the injury received by the claimant. W find that the
cl ai mant proved she was entitled to the vocati onal
rehabilitation program provided her by the respondents. The
Ful | Conm ssion therefore affirnms, as nodified, the opinion
of the adm nistrative | aw judge.
. H STORY

Lavanna S. Mullings, age 57, testified that she had a
general education diploma. Dr. Thomas Eans recorded the
following history relative to the claimant in October 1978:

This is a 31 year old white female admtted for

t herapeutic tubal ligation to prevent pregnancy

whi ch coul d possibly be fatal due to her organic

heart di sease...

The patient has a history of apparently congenital

aortic stenosis with the nurmur first being found
at about age 3....She had her first heart

catheterization in 1961 at age 14....1n 1974 she

was seen in the Medical Center in Little Rock where
she had anot her catheterization....She underwent

an aottic (sic) valvulotony and conm ssurotomny. ... She

had anot her heart catheterization in 1974 that was
done because of some synptons of syncope and shortness
of breath....They classified her as organic heart

di sease Cass | and recommended no restriction of her
physi cal activity.
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Thereafter she apparently devel oped a blood clot in
her right brachial artery that was apparently
related to catheterization and this required a
saphenous vein graft obtained fromboth thighs...

| MPRESSI ON

1. Congenital heart disease, aortic stenosis and
aortic insufficiency, post valvulotony and and (sic)
cat heterization procedures.

2. Admitted for therapeutic tubal ligation...

3. MId obesity. Needs to | ose weight due to heart
condi tion.

4. Chronic anxiety wth insomi a.

5. Patient will be referred back to a cardi ol ogi st

to be followed by himfor consultation due to apparent

worseing (sic) of the aortic stenosis and the aortic

insufficiency since the last records available to ne

in 1974.

The claimant testified that she began working on an
assenbly line for WorldsBest Industries in 1986. The
parties stipulated that the clai mant sustai ned a conpensabl e
injury to her back on January 27, 1986. The cl ai nant
testified that she | ost her balance and fell on her right
hip. The claimant testified at deposition that she felt
pain nostly in her |ower back, with no neck pain on the date
of injury. The claimant was treated on January 27, 1986 and

was di agnosed with “Acute strain paraspi nous mnuscl es of

t horaci c spine.”
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The inpression froma CT scan of the |unbar spine taken
February 18, 1986 was “Pars defect bilaterally w thout
subl uxation. Degenerative changes in the upper | unbar
spine. No sign of herniated nucl eus pul posus.” An Ml of
the cervical spine was taken on Cctober 2, 1986, with the
I npressi on, “Advanced degenerative disc disease with
associ at ed spondyl osis C5-C6. The hypertrophic spurs at
this level are indenting the thecal sac and mnimally
conpressing the ventral surface of the adjacent cord. No
acute disc herniation is seen.”

Dr. John L. WIson exam ned the claimnt and i nforned
the respondent-carrier on Cctober 15, 1986, “I feel that
this lady has a history of |unbosacral strain which is
resolved. She has cervical spondylosis at C5-C6 with
radiculitis. She did not have pain in her neck at the tine
of her injury. Apparently this began sone six weeks | ater.
According to the history I do not understand how the two are
related.” Nevertheless, Dr. H Austin Gines stated on
Cct ober 16, 1986, “We plan to do an anterior |unbar spine
fusion at L5-S1 and an anterior cervical spine fusion at C5-

6.”7
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The claimant was admitted to Baptist Medical Center on
Novenber 3, 1986 for surgery, but the operation was
reschedul ed, because the claimant “was found to have a
hi story of ‘open heart surgery.’” An echocardi ogram was
taken on Novenber 5, 1986, with the summary, “Aortic val ve
di sease with probable aortic stenosis and aortic
i nsufficiency, plus mld concentric hypertrophy of the |eft
ventricle.” Dr. Gines discharged the claimant on Novenber
6, 1986 “to have her heart taken care of before
consideration of any spine surgery.” Dr. John R Thonpson
i nformed the claimant on Novenber 14, 1986, “I saw you while
you were recently hospitalized to undergo an anterior |unbar
spinal fusion. An echocardi ogram was perfornmed whi ch was
suggestive of aortic stenosis. Your EKG and physical exam
were al so consistent with this finding. Dr. Bennett, the
cardi ol ogist, and | agreed that coronary angi ography should
be done prior to undergoing any major surgical procedure
such as an anterior spinal fusion.”

Counsel for Respondent No. 1 stated at hearing that the
claimant was paid tenmporary total disability conpensation
t hrough Novenber 20, 1986, and that subsequent paynents were

converted to permanent partial disability. The clai mant
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contended that she received permanent partial disability
from Novenber 21, 1986 through January 17, 1989. The

cl ai mant cont ends she shoul d have been receiving tenporary
total disability conpensation during this period.

After a followup visit with the claimant, Dr. Gines
informed the parties on April 1, 1987, “She has had
persi stent neck and back pain. She was a poor risk for open
heart surgery, and |ikewi se would be a very poor risk for
any spine surgery. Certainly, if they can’t do the open
heart surgery, we cannot consider doi ng surgery on her back
She wants to try some non-surgical treatnent.” Dr. Gines
assigned an inpairnment rating for the claimant on June 3,
1987, and he stated, “She m ght be trainable as sone type of
| ab technician, in which she woul d have the perogative (sic)
to sit and work, either part-tinme or at |east change
positions, probably w thout having to do heavy bendi ng,
stooping or lifting.”

The claimant was adnmitted to The University Hospital of
Arkansas on March 2, 1988, with the principal diagnhosis
“Aortic valve disease, (congenital aortic stenosis, status
post conmi ssurotonmy now with aortic stenosis and aortic

insufficiency),” “Bilateral postoperative pneunothoraces,
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resol ved,” and “Degenerative joint disease, L-4, L-5.” The
follow ng history was recorded at that tine:

Ms. Dunlap is a 41 year old white female with
congenital aortic valve stenosis who presents

for aortic valve replacenent on 3-4-88, tentatively.
She had a history of congenital aortic stenosis with
aortic comm ssurotony performed in 1961, at Little
Rock Baptist Hospital. She has had increasing
synptons gradual ly including shortness of breath,
dyspnea on exertion, paroxysmal nocturnal dyspnea

and orthopnea and currently sl eeping on two pill ows.
She has al so conpl ai ned of sone i1 ncreasing chest pain.
She was admtted to UAMS for cardia (sic)

cat heterization 12-17-86, which reveal ed a nornal

wal | notion, 3+ aortic insufficiency, normal coronary
arteries and an aortic valve gradient of 50-60 nmm Hg.
She had suffered a work related back injury at that
time but her heart disease precluded tentative fusion
surgery of the disk and she has continued to experience
i ncrease in synptomatol ogy, particularly shortness of
breath and chest pain...

The patient was admtted to the hospital and on 3-3-88,
underwent cardiac catheterization of both the left and
right heart revealing normal right-sided pressures,
grossly normal coronary arteries and 3+ aortic

i nsufficiency with noderately severe aortic
stenosis....On 3-4-88, the patient with progressive
aortic insufficiency and aortic stenosis underwent
aortic valve replacenment with St. Jude’s prosthetic

val ve #19. ..

The cl ai mant was di scharged on March 15, 1988. She was
restricted fromlifting greater than 10 pounds and was
I nstructed not to drive for six weeks. Dr. Gines reported
on July 29, 1988, “she has had her heart surgery now and is

on Coumadi n, high doses, so | wouldn’t consider her for a
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surgery candi date for her Gade |I spondylolisthesis....She
Is a candidate for Social Security disability in the
nmeantime and she may not be a candidate for surgery in the
future depending on how she’s getting along and what the
Coumadin | evels are going to respond to.” Dr. Ginmes wote
on Septenber 30, 1988, “Dr. Joseph Bisset (sic), her
cardi ol ogi st, says that she should go ahead w th her
surgery. We plan to do a one |evel |unbar spine fusion at
L5-S1. She has a Grade | spondylolisthesis with
degenerative di sc disease.”

Dr. Bissett wote to the claimant’s attorney on
Novenber 17, 1988:

W have followed Ms. Lavanna Sue Dunl ap for the past

eight years. During this time | have felt that Ms.

Dunl ap has had significant dyspnea and limtation of

exercise ability because of her aortic val ve di sease.

| believe that inspite (sic) of her prosthetic valve

Ms. Dunlap continues to have marked limtation of her

exercise ability.

In addition Ms. Dunlap requires counadi n because of her

prosthetic aortic valve. The oral anticoagul ant would

pose the additional hazard of bl eeding from m nor

trauma should Ms. Dunlap sustain an injury or other

trauma.

Wth her recent back injury Ms. Dunl ap has devel oped an

additional limtation. She continues to experience

back pain with notion, so that with the conbination of
her cardi ac disease and injury rel ated synptons
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| feel that she would be permanently and totally
di sabl ed for any occupation....

At this point nmy opinion is that Ms. Dunlap remains
permanently and totally disabl ed.

Dr. Ginmes wote on February 22, 1989, “She has been
cleared for any surgery to her spine, if that becones
necessary.” Dr. J. Zachary Mason infornmed an admnistrative
| aw j udge on August 3, 1989, “I agree with Dr. Gines’
recomrendati ons to proceed with an anterior interbody fusion
for this patient.” The claimnt was hospitalized on Cctober
9, 1989 for surgery. Dr. Gines perforned a “one |evel
anterior lunmbar interbody fusion with a right iliac crest
bone graft” on COctober 10, 1989. The clainmant testified
that she initially felt better after the 1989 surgery, “but
then the pain just started over again just as if nothing had
happened.” The claimant continued to periodically follow up
with Dr. Gines.

Dr. Ginmes wote on February 28, 1991:

Ms. Onens was seen in the office on February 27, 1991.

She is still having a good deal of cervical arthritis

pain and di sc di sease, but we do not consider that she

Is a good candidate for surgery to her cervical spine.

She does not particularly want any surgery to her

cervical spine either. The |unbar fusion site appears
to be stable and solid...
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Her permanent partial physical inpairnment is nore

consi dering her cervical spine and her |unbar spine.

The | unmbar spine was 25 percent to the body as a whol e

and that in addition to her cervical spine conplaints,

woul d el evate an additional 10 percent to the body as a

whol e orthopedically, so a total of 35 percent cervical

and | unbar spine conplaints was what we estimated wil |

be her permanent partial physical inpairnment to her

spine....

Dr. Gines informed the claimant’s attorney on Decenber
2, 1991, “Please be advised that | do feel that Ms. Millings
was still tenporarily totally disabled on the date of the
visit referenced in nmy June 3, 1987 report, and to and
t hrough the date of February 27, 1991.~

On April 29, 1993, Dr. Ginmes diagnosed “Nonunion
secondary to anterior |unbar interbody fusion for a grade 1
spondyl ol i sthesis L5-S1.” Dr. Gines perfornmed a “Sel by-
W sey interpeduncul ar screw fixation L4 to S1 wth a
crossbar at L5 and bank bone rib, match-stick grafts
augnented by the patient’s bone fromthe spinous processes
and lamna of L5 and L4 partially and S1.” The cl ai mant
testified that she did not benefit fromthe 1993 surgery.
The cl ai mant was deposed on March 22, 1994. The cl ai mant
testified at that tinme that she had not worked since 1986,
and that she had been determ ned to be “permanently and

totally disabled” by the Social Security Adm nistration.
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Dr. Gines referred the claimant to a pain manager, Dr.
Jeff K. Ketcham who first exam ned the claimant on June 28,
1994:

| discussed with the patient the various options

avai |l abl e for nmanagenment of her pain and the fact that

a multidisciplinary effort would be necessary. This

i ncl udes the use of psychol ogi st, Joe Brogdon for

bi of eedback as well as evaluation. Also | think she is

going to need sone type of long term pain control which

is going to have to utilize narcotic reginmen. The
guestion is whether she would prefer to have an oral
program or a consideration for placenent of an

i ntrathecal infusion punp....The patient felt very

strongly that she would prefer an intrathecal punp type

of solution as this would require her not to have to
remenber to bring her pills...

Dr. Ketcham noted on August 30, 1994, “We had requested
that she see a psychol ogi st, Joe Brogdon, but apparently her
Worker’s Conp has refused this....Once again, | don’t think
that any type of therapy for the painis |likely to be of
benefit until the depression cones under treatnent. | think
t he depression has advanced far enough that she probably
needs psychiatry rather than psychol ogi cal eval uation,
especially so that nedications can be used as well....After
t he depression is under treatnment and appears to be
resolving, | think the next step after that woul d probably
be a trial of an epidural catheter as a trial toward an

i ntrathecal punp.”
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Dr. Gines informed the respondent-carrier on Septenber
9, 1994, “1) No, this patient has not sustained any
addi tional inpairment over the 25 percent whol e body rating.
2) Yes, her condition does seemto have reached a pl ateau.”
Dr. Ketcham noted on Cctober 21, 1994, “The patient
very nmuch desires to be on an intrathecal punp.” Dr.
Ket cham schedul ed the clainmant “for placenment of tenporary
tunnel | ed epidural catheter with a differential to be done
the day of placenent and then if differential shows primary
somatic origin of the pain, continuation of the catheter
wi t h Morphi ne i nfusion over the next 5-7 days as a trial
towards a Synchroned intrathecal punp.”
Dr. Reginald J. Rutherford independently exan ned the
cl ai mant on Decenber 7, 1994 and concl uded the foll ow ng:
Upon review of the supplied nedical docunentati on which
has been partially summari zed above, | do not share Dr.
Ket chumi s (sic) enthusiasmor optimsmpertaining to
the potential efficacy of a norphine punp related to
ei ther adequate pain control or inproved functiona
status. The available clinical data suggests the
operant di agnoses to be personality disorder,
somati zati on di sorder, prescription drug dependency
abuse and failed surgical back syndrone....If
arachnoiditis is confirmed and Dr. WIson concurs with
the inplenmentation of a norphine punp on a trial basis,
| would then reconmend that Ms. Millings proceed to a
| unbar differential epidural as recommended by Dr.

Ket chum and subsequent to this, an outpatient infusion
trial. If arachnoiditis is not confirmed or
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psychol ogi cal barriers are considered significant, |

woul d then recommend that an orthopedi c opinion be

obtained fromDr. Peek, Saer, MCarthy or Peeples
regarding the advisability of renoval of the spina
instrumentation. If renoval of the instrunmentation
ultimately transpires, | would then strongly advocate
that Ms. Miullings be admtted to an inpatient
behavori al managenent program enphasi zi ng

det oxi fi cation, psychotherapy and progressive physical

t her apy.

The claimant returned to Dr. Ketcham on February 8,
1995, at which tine he assessed “Fail ed back surgery
syndrome; history of depression, although this seens to be
i mprovi ng; probably has epidural scarring, secondary to
| am nectony; she has hardware in place at the present tine.”
Dr. Ketcham noted that the claimant was on Met hadone. Dr.
Ket cham resuned pai n managenent in the formof “differentia
epi dural” on March 8, 1995.

The parties deposed Dr. Bissett, a cardiologist, on
June 9, 1995. An attorney for Respondent No. 1 exam ned Dr.
Bi ssett:

Q \What is a conm ssurotony?

A. That is a good question. As far as | know, a

comm ssurotony is the physical separation of the aortic

comm ssure. |It’'s either by fracturing it with your

hand or by using an instrunment to dilate...

Q Doctor, assum ng sonebody undergoes a

comm ssurotony, does that nmean that they then have
aortic valve stenosis?



Mul lings - D601990 15

A Yes, sir....

Q So we know, fromyour records at |east and from
ot her records that we have that will be introduced at
t he hearing, that she did have aortic valve

stenosis dating back to at |east 19617

A Yes, sir....

Q Doctor, let ne ask you this. W know that she had
this comm ssurotony in 1961. Is it fair to say that
based on the fact that she had that conm ssurotony back
in ‘61 that it was pretty much inevitable that she was
going to have to have a val ve repl acenent at sone point
in the future?

A Yes, sir....

Q Now, Doctor, you are aware, are you not, that M.
Mul I'i ngs sustained an injury to her back at work in
January of *867?

A. Well, yes and no. | don’t know nuch about that.
Q But have you heard -
A. | have heard; yes, sir.

Q And, Doctor, is it fair to say that the heart
surgery that was perforned in ‘88, in other words the
val ve repl acenment, was sonething that would have

been required whether or not she would have undergone
this ...

A. | think that's fair.

Q Just so | can finish the question for the record -
in other words she woul d have required the val ve

repl acenent in 1988 whether or not she’d had the back
injury in *867?
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A. | would think so. | nean, in other words an injury
woul d not influence the rate of re-stenosis after the
val ves were separ at ed.

Q In other words, they’'re two totally separate
probl enms nedically; is that correct?

A. That would be ny interpretation...

Q And Doctor, is there any particul ar
contraindication to performng a |lunbar fusion type
surgery before the heart surgery?

A. | have to plead ignorance on that.

Q | guess what I'"'masking is, would it have been
dangerous for Ms. Mullings to have undergone anot her
surgery before she had the valve fixed?

A.  The best answer woul d probably be sonething |ike
this.

Q Ckay.

A. The risk of any kind of non-cardiac surgery goes up
if you are in heart failure, if you ve had a recent
heart attack, if you' re in sonme rhythm other

than a normal rhythm or if you re perform ng sone kind
of enmergency surgery so ..

Q She would not really have fallen into any of those
categories, would she?

A. Far as | could tell, would not....

Q Doctor, would you have expected this aortic val ve
stenosis to have resulted in some physical inpairnent
to Ms. Miullings even before this ‘86 back injury?

A. | would think so; yes, sir....
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Q So, again, if she was perform ng manual | abor
before the ‘86 injury she was doing so at sonme risk to
herself; is that right?

A | think that's a fair statenent.

Q And she was | aboring under or laboring with a
fairly significant problemat that tine, too; is that
correct?

A. | would think so. Not only did she have it, but it
had been there a long tine...

Q Doctor, in that letter you nentioned that it's your
opi nion that because of the conbination of the back
probl ens and her heart disease that she is permanently
and totally disabled; is that correct?

A Yes, sir.

Q Is that still your opinion today?

A.  Yes, sir.

The claimant’s attorney questioned Dr. Bissett:

Q In order to treat the back injury - in other words,
we have a work related injury that’'s been accepted as a
conpensabl e occurrence and benefits are bei ng paid.

And we are at this point where they cannot do the back
surgery because of cardiology consults. Says get the
heart problenms squared away first.

A. Sur e.

Q Is that consistent with your understanding of the
probl em that she had to have the heart val ve repl aced
first to get the back treated?

A.  That would be consistent with what | suspect is
standard practice, as far as | know....In general,
el ective back procedure would be - I'"mtalking |ike
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an orthopedic surgeon, and I'’mnot. But, in general,

t he orthopedic surgeon would, |I’m sure, want the

cardiac condition inproved or stabilized, or whatever

you want to say, prior to doing that surgery.

Dr. Ketchaminformed a representative of the
respondent-carrier on Decenber 28, 1995, “At sone point in
the future the patient could probably benefit from one of
the interventional techniques including consideration for
spinal cord stinmulator or intrathecal punp. Certainly at
| east her quality of life is inproved on the Methadone which
she is currently taking, but again | think that the
depression is still an overriding elenent....In regards to
her back pain | amreally maki ng no changes other than
conti nui ng on pharnmacol ogi cal managenent. | still feel that
maxi m zed conservative therapy including trial with
physiatry services is warranted.”

Dr. Ketchamnoted on July 1, 1996, “I discussed with
the patient at this point that | would reconmend proceeding
on toward intrathecal punp placenent....| told her that the
period before this we would need to have her see Joe Brogdon
for psychol ogi cal evaluation for appropriateness of punp

therapy.” Joseph Brogdon, a “psychol ogi cal exam ner,”

recommended for Dr. Ketcham on October 30, 1996 “t hat Ms.
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Mul I'i ngs be approved for the norphine infusion punp
procedure.”

The record indicates that the respondent-carrier
arranged vocational rehabilitation counseling for the
cl ai mant, beginning July 15, 1997. It was noted at that
time that the clai mant expressed vocational interest “in
sel f-enpl oynment in porcelain doll nmaking.” The vocati onal
counsel or arranged a functional capacity assessnent, which
was carried out on August 7, 1997. The claimant passed a
“val idity/behavorial profile.” In addition, work
restrictions were inposed.

The vocational counselor reported on August 15, 1997,
“The FCE report places Ms. Miullings in the sedentary
physi cal demand | evel of work with restrictions on wal ki ng,
st oopi ng/ crouchi ng, bel ow the knee reachi ng, and bel ow t he
knee lifting. M. Millings has provided nme with the
information regarding start-up costs for her self-enploynent
proposal in doll-making. Recomendation is for pending
further case activity until after case settl enent
di scussions with prospect of future Labor Market Survey to

identify enploynment opportunities for Ms. Mullings within

her physical restrictions.”
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Dr. Ketcham noted on Septenber 17, 1997

| recomended that she be seen by one of the rehab
doctors, Dr. Barry Baskins (sic) or Vestal Smith, to
see if she was a candidate for rehab prior to
considering a nore costly type of procedure such as the
i ntrathecal punp. This was turned down by her

i nsurance conpany, Liberty Miutual. | also reconmmended
t hat she Joe Brogdon (sic) for behavioral therapy,
again, to try to avoid having to place an intrathecal
punp. Unfortunately, this was turned down as well.

The Met hadone works relatively well, it causes her sone
problenms with constipation, but overall, she tolerates
it relatively well....l think that she probably is

devel opi ng sonme el enments of tol erance as she has been
on it for quite some tine....

At this point since all other avenues are being bl ocked

by her insurance conpany, | have recommended that we

proceed with a trial catheter to see if she would be a

candi date for intrathecal punp placenent.

In the nmeantime, the claimant continued to work with
t he vocational counselor, to whom she had been referred by
the carrier. It was reported on Decenber 15, 1997, “We
recommend case closure at this tinme, but will be happy to
re-open our file if requested to proceed with Labor Market
Survey or to assist Ms. Miullings in the feasibility of her
sel f-enpl oynment goal in porcelain doll making.”

Ms. Mullings clainmed entitlement to additional worker’s
conpensation, and a pre-hearing order was filed with the

Comm ssi on on Septenber 3, 2002. The clai mant cont ended

that she injured her back and neck on January 27, 1986. The
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cl ai mant contended that Respondent No. 1 paid a 25%

i npai rment for the back and a 10% i npai rnent for the
cervical spine. The clainmant contended that she was
entitled to nedical treatnment for her heart. The clai mant
contended that she was entitled to tenporary tota

di sability conpensation through at |east Septenber 14, 1994,
and that she becane pernmanently and totally disabled on that
date. The claimant contended that she was entitled to
vocational rehabilitation.

Respondent No. 1 contended that the claimnt did not
sustain a conpensabl e neck injury. Respondent No. 1
contended that there had been three healing periods.
Respondent No. 1 contended that the first healing period
ended on COctober 6, 1996; that the second healing period
occurred from Cct ober 23, 1989 through February 27, 1991;
that the duration of the last healing period was from May
13, 1993 through Septenber 9, 1994. Respondent No. 1
contended that the clainmant was not entitled to additional
tenporary total disability. Respondent No. 1 contended that
it was not liable for the claimnt’s vocational expenses.
Respondent No. 1 characterized the claimant’s vocati onal

expenses as unilateral, unauthorized, and not reasonably
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necessary. Respondent No. 1 contended that treatnent
related to the claimant’ s heart was not reasonably necessary
in connection with the conpensable injury, and that a

nor phi ne punp was not reasonably necessary.

Respondent No. 2, Second Injury Fund, controverted the
claimant’ s contention that she sustained a conpensabl e neck
injury. Counsel for Respondent No. 2 appears to have
contended that the clainmant was not entitled to wage-I|oss
disability or permanent total disability.

1. ADJUDI CATI ON

A. Conpensability of alleged neck or cervical spine

injury
The burden rests on the claimant to establish her claim

for conpensation. Voss v. Ward’'s Pul pwood Yard, 248 Ark

465, 452 S.W2d 629 (1970). The standard of proof before
the Conmi ssion is the preponderance of the evidence.

Potl atch Forests, Inc. v. Smth, 237 Ark. 468, 374 S. W 2d

166 (1964). The adm nistrative |law judge found in the
present matter, “The preponderance of the evidence reflects
that the claimant did not sustain a conpensabl e cervical
spine injury on January 27, 1986.” The Full Conm ssion

affirnms this finding. W find that the claimant did not
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prove by a preponderance of the evidence that she sustained
a conpensable injury to her neck or cervical spine.

The parties stipulated that the clainmant sustained a
conpensabl e injury to her back on January 27, 1986. As we
have noted supra, the claimant testified at deposition that
she felt pain in her |ower back, with no neck pain on the
date of injury. The nedical diagnosis on January 27, 1986
was acute strain in the thoracic spine, with no reference to
a cervical or neck injury. There is sinply no probative
evi dence of record that the claimant sustai ned a neck or
cervical injury on January 27, 1986. The administrative |aw
judge’ s decision is affirned.

B. Tenporary total disability

Tenporary disability is determ ned by the extent to
whi ch a conpensable injury has affected the claimnt’s
ability to earn a livelihood based on nedical evidence, age,
education, experience, and other matters reasonably expected

to affect the claimant’s earning power. Rooney & Travelers

| nsurance Co. v. Charles, 262 Ark. 695, 560 S.wW2d 797

(1978). Tenporary total disability is that period within

the healing period in which the enployee suffers a total

incapacity to earn wages. Ark. State Hw. Dept. v.
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Breshears, 272 Ark. 244, 613 S.W2d 392 (1981). The

adm nistrative law judge found in the present matter, “The
preponderance of the evidence reflects that the cl ai mant was
tenporarily and totally disabled fromon or about the date
of her conpensable injury, January 27, 1986 to Septenber 27
1994.” The Full Commi ssion affirms, as nodified, the

adm nistrative law judge's finding. The Full Commi ssion
finds that the claimant proved she was entitled to a period
of tenporary total disability conpensation from January 27
1986 t hrough February 27, 1991. The cl ai mant proved she was
entitled to another period of tenporary total disability
fromApril 29, 1993 through Septenber 9, 1994.

The claimant was first within a healing period and
totally incapacitated to earn wages begi nning on January 27,
1986, the date of the claimant’s conpensable injury. The
cl ai mant eventually began treating with Dr. Gines, who
pl anned a lunbar fusion at L5-S1. The clainmant’s | unbar
spi ne surgery was postponed due to the clainmant’s pre-
exi sting heart condition, which condition we will discuss in
greater detail infra. Although Respondent No. 1 paid the
claimant tenporary total disability conpensation through

November 20, 1986, the record indicates that the cl ai mant



Mul lings - D601990 25

was still within her healing period and totally

i ncapacitated to earn wages as of that date. The cl ai mant
still had not undergone surgical treatnent which the
treati ng physician opi ned was reasonably necessary. Dr.
Gines did not opine that the claimant was able to return to
wor k. The cl ai mant underwent a cardi ac catheterization in
March 1988. The cl ai mant was not expressly released to
return to work follow ng the catheterization. Dr. Gines
noted that the claimant was on high doses of Coumadi n, and
he agai n schedul ed the claimant for surgery at L5-S1.

Dr. Bissett opined in Novenber 1988 that the clai mant
could not yet return to work. The claimant finally
underwent the reconmmended surgery in Cctober 1989. Dr.
Ginmes wote in Decenber 1991, “Please be advised that | do
feel that Ms. Mullings was still tenporarily totally
di sabled on the date of the visit referenced in ny June 3,
1987, report, and to and through the date of February 27,
1991.” The Full Conmi ssion therefore finds froma
preponderance of the evidence that the claimant proved she
was entitled to tenporary total disability conpensation from

January 27, 1986 through February 27, 1991.
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The cl ai mant proved she was entitled to another period
of tenporary total disability conpensation fromApril 29
1993 through Septenber 9, 1994. Dr. Gines perforned
addi tional surgery on April 29, 1993, so that the clai mant
entered another healing period and was again totally
i ncapacitated to earn wages beginning on that date. The
claimant testified that this surgery did not inprove her
physi cal condition, and that she did not return to work.
Dr. Gines stated on Septenber 9, 1994 that the claimant’s
condition had “reached a plateau.” The record therefore
shows that the claimnt reached the end of her healing
period no later than Septenber 9, 1994, so that the cl ai mant
failed to prove she was entitled to additional tenporary
total disability after Septenber 9, 1994.

C. Permanent disability

The adm nistrative | aw judge found, “The preponderance
of the evidence reflects that the claimant is pernmanently
and totally disabled.” The Full Commi ssion affirns this
finding. The claimant is age 57 and has only a general
education diploma. The claimnt suffers from congenital
heart disease. Followi ng her conpensable injury in 1986,

t he cl ai mant underwent | unbar-spine surgery in 1989 and an
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addi tional surgery to her lunbar spine in 1993. Dr. Bissett
believed that the claimant was permanently and totally

di sabl ed, even before the claimnt’s surgeries by Dr.
Gimes. Dr. Gines released the claimant in 1994, but the
claimant testified that she has been unable to return to
work since that tinme. Wen considering the clainmant’s
anatomi cal inpairnment, along with the claimant’s advanced
age, limted education and substantial wage |oss, the Ful
Comm ssion affirns the adm nistrative |aw judge s award of

permanent total disability. See, dass v. Edens, 233 Ark

786, 346 S.W2d 685 (1961).

D. Second Injury Fund

Second Injury Fund liability comes into question after
three hurdl es have been overcone. First, the enpl oyee nust
have suffered a conpensable injury at her present place of
enpl oynent. Second, prior to that injury the enpl oyee nust
have had a permanent partial disability or inpairnment.
Third, the disability or inpairment nmust have conbined with
the recent conpensable injury to produce the current

disability status. Md-State Constr. Co. v. Second Injury

Fund, 295 Ark. 1, 746 S.W2d 539 (1988). The administrative

| aw judge found in the present natter, “The preponderance of
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t he evidence reflects that the Second Injury Fund is liable
for permanency over and above the inpairnent paid by
Respondent #1.” The Full Comm ssion affirns this finding.
It was stipulated that the clai mant sustained a
conpensabl e injury to her back on January 27, 1986 while
enpl oyed with Respondent No. 1, thus satisfying the first
requi renent of Second Injury Fund liability. The record
al so shows that, prior to the conpensable injury, the
cl ai mant had a permanent partial inpairnent. The claimnt’s
history indicates that she was di agnosed wi th congenital
aortic stenosis at age 3. In Cctober 1978, a physician's
i npressi on was “congenital heart disease” after the clai mant
was hospitalized for synptons including shortness of breath.
Surgery was scheduled for the claimnt in Novenber 1986
after the claimnt’s conpensable injury, but surgery was
post poned because of the claimant’s history of open heart
surgery and aortic stenosis. |In Novenber 1988, Dr. Bissett
wote that he had treated the claimant for several years for
“significant dyspnea and |imtation of exercise ability
because of her aortic valve disease.” These chronic
conditions clearly pre-existed the conpensable injury. Dr.

Bi ssett opined, “Wth her recent back injury [the claimant]
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has devel oped an additional [imtation. She continues to
experience back pain wth notion, so that with the
combination of her cardiac disease and injury related
symptoms I feel that she would be permanently and totally
disabled for any occupation (enphasis supplied).”
Respondent No. 2 argues that no proof of “actual” wage | oss
exists in the present matter. However, a claimant’s non-
work related condition suffered prior to the conpensabl e

i njury need not have involved a | oss of earning capacity.

Md-State Constr., supra. The claimnt has therefore

overconme both the second and third hurdles to establish
Second Injury Fund liability. The decision of the
adm nistrative law judge is affirnmed.

E. Reasonably necessary nedi cal treatnent

An enpl oyer must pronptly provide for an injured
enpl oyee such nedical treatnent as may be reasonably
necessary for the treatnment of the injury received by the
enpl oyee. Ark. Stat. Ann. 8 81-1311 (Supp. 1985). \What
constitutes reasonably necessary nedical treatnent is a

question of fact for the Comm ssion. Wight Contracting Co.

v. Randall, 12 Ark. App. 358, 676 S.W2d 750 (1984). The

adm nistrative law judge found in the present matter, “The



Mul lings - D601990 30

preponderance of the evidence reflects that the claimant’s
medi cal treatnment and rel ated therapies and nedi cations for
her back, heart and psychiatric condition was reasonably
necessary nedical treatnent and related to her conpensabl e
back injury.” The Full Comm ssion affirns this finding.

Dr. Ginmes was one of the claimant’s treating
physicians following the clainmant’s 1986 conpensabl e injury.
Dr. Ginmes scheduled surgery for the claimant’s | unbar spine
i n Novenber 1986, but as we have noted supra, this surgery
was postponed due to the claimant’s history of aortic
stenosis and aortic insufficiency. Dr. Gines, Dr. Bennett,
and Dr. Thonpson agreed that the clai mant should undergo a
coronary angi ography before undergoing surgery to her spine.
The cl ai mant underwent cardiac catheterization and aortic
val ve replacenent in March 1988. Followi ng Dr. Bissett’s
approval, Dr. Gines perfornmed a |lunbar fusion in Cctober
1989. Dr. Gines perfornmed additional surgery in Apri
1993.

Dr. Gines eventually referred the claimant to Dr.

Ket cham who opined in June 1994 that the clainmant’s
condition followi ng her conpensable injury and surgeries

woul d inprove with utilization of an intrathecal infusion
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punp. Dr. Ketcham al so recommended psychol ogi cal treatnent
with Joe Brogdon (the respondents do not appeal the

adm nistrative law judge’s award of nental health treatnent
for the claimant). W recognize Dr. Rutherford s opinion
that he was not “enthusiastic” about use of an infusion punp
for treatment of the claimant. 1In the instant matter,
however, the Comm ssion attaches nore significant weight to
the opinion of Dr. Ketcham the pain nmanager referred for
the claimant by her primary physician, Dr. Gines.

The Full Conm ssion also recognizes Dr. Bissett’s
testinmony that the clainmant’s cardiac val ve repl acenent
woul d have taken place whet her or not the clai mant sustai ned
a conpensable injury. But whether or not the claimant woul d
have ultimately needed another cardiac procedure is not the
guestion before the Comm ssion. W again note fromthe
record that at |east three treating physicians advi sed that
t he cl ai mant undergo additional procedures for her heart

bef ore undergoi ng surgery for her spine follow ng the

conpensabl e injury. In addition, we place significant
wei ght on Dr. Bissett’s testinmony, “in general, the
ort hopedi ¢ surgeon would, |I’m sure, want the cardiac

condition inproved or stabilized, or whatever you want to
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say, prior to doing that surgery.” The preponderance of
evi dence therefore indicates that treatnent for the
claimant’ s heart was reasonably necessary to naintain and
stabilize her condition follow ng the conpensable injury.

See, Artex Hydrophonics, Inc. v. Pippin, 8 Ark. App. 200,

649 S.W2d 845 (1983). The Full Comm ssion finds that al

of the treatnent of record provided to the clai mant was
reasonably necessary for her conpensable injury. Reasonably
necessary nedical treatnment for the claimnt includes all of
the treatnment and recommendations fromDr. Gines, Dr.
Ketcham and Dr. Bissett. The decision of the

adm nistrative law judge is affirmed.

F. Vocational Rehabilitation

Ark. Stat. Ann. § 81-1310 provides:

(f) Rehabilitation. An enployee who is entitled to
recei ve conpensation benefits for permanent disability
shall be paid, in addition to benefits otherw se
provided for by this Act, reasonabl e expenses of travel
and mai nt enance and ot her necessary costs of a program
of vocational rehabilitation for a period not to exceed
sixty (60) weeks, if the Conm ssion finds that such
programis reasonable in relation to the disabilities
sust ai ned by such enpl oyee. A request for such program
must be filed with the Comm ssion prior to a

determ nation of the anmount of permanent disability
benefits payable to such enpl oyee.
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The adm nistrative | aw judge found in the present
matter, “The preponderance of the evidence reflects that the
claimant is entitled to paynent for the course of
rehabilitation which she took in the 1990s.” The Ful
Comm ssion affirns this finding. Respondent No. 1 argues on
appeal that it “never agreed” for the claimant to enroll in
vocational rehabilitation courses. The record shows,
however, that the respondent-carrier actually arranged
vocational rehabilitation for the claimnt beginning in July
1997. Respondent No. 1 also argues that the clai mant
“wai ved” her right to vocational rehabilitation, because the
claimant did not “petition the Conmm ssion for approval of
t hese prograns prior to incurring the cost of the prograns.”
Nevert hel ess, Ark. Stat. Ann. 881-1310(f) does not require
t hat permanent disability benefits be awarded before a
cl ai mant can have vocational rehabilitation. Hanpton &
Crain v. Black, 34 Ark. App. 77, 806 S.w2d 21 (1991). A

request for vocational rehabilitation nust be nade prior to

entry of a final order. Allen Canning Co. v. MReynolds, 5

Ark. App. 78, 632 S.W2d 450 (1982). W note that the
claimant worked with the vocational counsel or to whom she

had been referred by the respondent-carrier, but the
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claimant’ s vocational rehabilitation file was closed in
Decenber 1997. The evidence therefore shows that the

cl ai mant was not successful in her attenpt at vocati onal
rehabilitation. |If no rehabilitative evaluation is made,
t hen the Comm ssion has no way of knowi ng whet her the

enpl oyee coul d have been retrained. Snelser v. S.H & J.

Drilling Corp., 267 Ark. 996, 393 S.W2d 61 (Ark. App.

1980). The Full Comm ssion affirns the adm nistrative | aw
judge’s finding that the claimant was entitled to the
vocational rehabilitation program provi ded her by the
respondents.

Based on our de novo review of the entire record, the
Ful | Comm ssion finds that the claimant failed to prove she
sustai ned a conpensabl e neck or cervical spine injury. The
Ful |l Comm ssion finds that the claimant proved she was
permanently and totally disabled, and that the Second Injury
Fund is liable for the claimnt’s permanent total
disability. W find that the clai mant proved she was
entitled to tenporary total disability conpensation from
January 27, 1986 through February 27, 1991, and from Apri
29, 1993 through Septenber 9, 1994. We find that treatnent

for the claimant’s back and heart condition was reasonably
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necessary for treatment of the injury received by the
claimant. W find that the claimant proved she was entitled
to the vocational rehabilitation program provided her by the
respondents. The Full Conmm ssion therefore affirns, as

nodi fied, the opinion of the adm nistrative |aw judge. The
claimant’s attorney is entitled to the maxi numfee for |egal
services, pursuant to Ark. Stat. Ann. 8§ 81-1332 (Repl.

1976). For prevailing in part on appeal to the Ful

Comm ssion, the claimant’s attorney is entitled to an
additional fee of One Hundred Dollars ($100), pursuant to
Ark. Stat. Ann. § 81-1332.

_ 1T 1S SO ORDERED

OLAN W REEVES, Chairnman

Conmi ssi oner Turner concurs in part and dissents in
part.

CONCURRI NG AND DI SSENTI NG GPI NI ON

| concur with the findings in the principal

opinion that claimant is permanently and totally
di sabl ed; that the Second Injury Fund is liable for
permanent disability benefits; that Respondent No. 1 is

liable for the expenses of all disputed services
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provi ded or recommended for the conpensable injury; that
claimant is entitled to additional benefits for
tenporary total disability fromJanuary 27, 1986 to
February 27, 1991 and from April 29, 1993 to Septenber
9, 1994; and that Respondent No. 1 is liable for
benefits related to claimant’s efforts at vocati onal
rehabilitation. However, | mnust respectfully dissent
fromthe finding that claimant failed to prove by a
preponderance of the evidence that she sustained a
cervical injury. Additionally, | dissent fromthe
failure to award benefits for tenporary total disability
during the entire time between the date of the injury

and Septenber 27, 1994.

SHELBY W TURNER, Conm ssi oner

Comm ssi oner McKi nney concurs in part and dissents in
part.

CONCURRI NG AND DI SSENTI NG OPI NI ON

| must respectfully concur in part and dissent in
part fromthe majority opinion. Specifically, | concur

inthe finding that the claimant failed to prove she
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sustai ned a conpensabl e cervical injury on January 27,
1986, the finding that the clai mant was permanently and
totally disabled, and the finding that the Second Injury
Fund was |iable for the permanency benefits. However, |
nmust dissent fromthe finding that the clai mant proved
by a preponderance of the evidence that her heart
surgery and the intra-thecal norphine punp are
reasonabl e and necessary nedical treatnent and rel ated
to the claimant’s conpensable injury; the finding that
the claimant was tenporarily totally disabled for the
periods January 27, 1986, through Septenber 27, 1994,
and the finding that the claimant is awarded
rehabilitation benefits. In my opinion, the claimnt has
failed to neet her burden of proof on these issues.

My review of the evidence denonstrates that the
claimant’s first healing period ended on Cctober 15,
1986. In a report fromDr. WIson dated that sane date,
he stated: “I feel that this lady has a history of
| unbosacral strain which is resolved.” The cl ai mant
underwent a second healing period on Cctober 10, 1989,
when she underwent a one |evel anterior |unbar fusion.

This healing period ended on February 27, 1991, when Dr.
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Gines noted that the fusion site was stable and solid
and assessed the claimant with a 25% i npai rnent rating.
The claimant entered her third and final healing period
when she was adnmitted for surgery for a non-union on
April 29, 1993. This healing period ended on Septenber
9, 1994. Therefore, in ny opinion the clainmnt should
only be awarded tenporary total disability benefits for
the follow ng periods: January 27, 1986 to Cctober 15,
1986; October 10, 1987, through February 27, 1991; and
April 29, 1993, through Septenber 9, 1994.

The majority found that the heart valve surgery the
cl ai mant underwent was reasonabl e and necessary nedi cal
treatment for treatnent of her conpensabl e back injury.
The evidence denonstrates that Dr. Gines was reluctant
to proceed with the |unmbar fusion until the claimnt’s
val ve repl acenent was perforned. However, the
preponderance of the evidence clearly establishes that
the val ve was not solely replaced so that the work-
related condition could be addressed. Dr. Bissett
testified as foll ows:

Q And, Doctor, is it fair to say that the

heart surgery that was perfornmed in 1988, in
ot her words the valve replacenent, was
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sonet hing that woul d have been required
whet her or note [sic] she woul d have under gone
this —

A. | think that’'s fair.

Q Just so | can finish the question for the
record - - in other words she woul d have
required the valve replacenent in 1988 whet her
or not she had had the back injury in ‘867

A. | think so.

Q In other words, they are two totally
separate problens nedically; is that correct?

A. That would be ny interpretation.

Additionally, Dr. Bissett even chall enged the
notion that the heart valve surgery was a necessary pre-
condition to the | ow back surgery, stating:

Q Again, | know that in some of the records
there’s an indication that when it was

di scovered by her orthopedi c surgeon that she
had an aortic val ve stenosis problem they
wanted to get that problemcorrected before
they did any surgery. And that’'s always a good
i dea, | assune; is it not?

A. 1’mnot sure about that. The answer to your

question is | don’t know. That conmes up - that

type of thing comes up frequently. And I, for

better or worse, usually have taken the other

Vi ew.

There is certainly no indication that the work-
related i njury caused or aggravated the heart problem

and there is no evidence indicating that the | ow back
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surgery was the sole cause of the need for the heart
surgery in 1988. Accordingly, | nust dissent fromthe
majority’s award of benefits.

The majority has al so awarded nedi cal treatnent by
Dr. Ketchum 1In ny opinion, the evidence denonstrates
that the intra-thecal norphi ne punp recommended by Dr.
Ket chumis not reasonabl e and necessary nedi cal
treatment. Dr. Ketchum acknowl edged that this procedure
required the claimant to quit taking Coumadi n which she
takes for her heart problens. The record contains no
opinion fromthe claimnt’s heart doctors giving
cl earance for the claimant to stop the Coumadin. It
remai ns unproven that the recommended treatnment of the
i ntra-thecal norphine punp is reasonable treatnent, in
the absence of a report fromthe claimant’s cardi ol ogi st
approvi ng the cessation of the Counadin. The cl ai mant
has not proven that the intra-thecal norphine punp and
the spinal cord stinulator are safe, reasonable, and
necessary forns of treatnent. It very well may be that
t he cl ai mant obtai ned cardi ac cl earance, but this is
specul ative at this point in time since the claimnt did

not present evidence that these procedures were
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reasonabl e and necessary treatnent. Furthernore,
Dr. Rutherford has recommended agai nst the norphine
punp. He stated:

| do not share Dr. Ketchum s enthusiasm or

optim smpertaining to the potential efficacy

of a norphine punp related to either pain

control or inproved functional status. The

avai l abl e clinical data suggests that operant

di agnoses to be personality disorder,

somati zati on di sorder, prescription drug

dependency/ abuse and fail ed back syndrone.
The claimant’s cardi ac physician has not nade a
recomendation that it is advisable for the claimant to
go of f Coumadin and the cl ai mant must get off the
Coumadi n nedi cati on before she would be able to undergo
this procedure. Therefore, | find that the claimant has
failed to prove by a preponderance of the evidence that
the intra-thecal norphine punp is reasonable and
necessary medi cal treatnent.

| also nmust dissent fromthe award of
rehabilitation benefits. The claimant presented evi dence
that she took rehabilitation-oriented courses in the

1990s. Respondent No. 1 never approved these courses.

Despite the fact that the respondents never agreed to
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t hese courses, the clainmant proceeded to undergo
vocational courses in 1987 and in 1994.

G ven the 1986, date of injury, her claimfor
rehabilitation benefits is governed by Section 10(f) of
the Wbrkers’ Conpensation Act, which provides:

Rehabilitation. In addition to benefits

ot herwi se provided for by this Act, an

enpl oyee who is entitled to receive
conpensati on benefits for permanent disability
shal | be paid reasonabl e expenses of travel
and mai nt enance and ot her necessary cost of a
program of vocational rehabilitation, if the
Comm ssion finds that such programis
reasonable in relation to the disability
sust ai ned by such enpl oyee. The enpl oyer’s
responsibility for said additional paynent
shall not exceed 60 weeks, regardl ess of the

| engt h of the programrequested. The enpl oyee
shall not be required to enter any program of
vocational rehabilitation against his consent.
A requests for such programif elected by the
claimant, nust be filed wth the Conm ssion
prior to a determ nation of the anount of

per manent disability benefits payable to such

enpl oyee . ...

The claimant did not follow the proper procedures
for seeking rehabilitation benefits. The requirenent
that the Comm ssion nust find that the programis
reasonable in relation to the disability sustained by
t he enpl oyee is retained under Ark. Code Ann. § 11-9-
505. Thus, for both the 1987 rehabilitation course, and
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the 1994 rehabilitation course, the claimant has wai ved
her right to obtain Wrkers’ Conpensation benefits for

t hese prograns. It was incunmbent upon the claimnt to
petition the Conm ssion for approval of these prograns
prior to incurring the costs of the prograns and she
failed to do so. Additionally, it is rather inconsistent
for the Adm nistrative Law Judge to require respondent
no. 1 to pay for rehabilitation benefits in a case in
whi ch he has found the clainmant to be permanently and
totally disabled, and the Conm ssion is rem nded that
the clai mant was approved for Social Security disability
in 1988. The Comm ssion nust first determ ne that the
claimant is a candidate for rehabilitation before it

approves a disability program Coosenberry v. MOGCruskey

Sheet Metal, 6 Ark. App. 177, 639 S.W2d 518 (1982).

Accordingly, | find that the claimant failed to prove by
a preponderance of the evidence that she is entitled to
rei mbursenent for the rehabilitation courses she
underwent in the 1990s. The respondents never agreed to
t hese courses and the claimant failed to follow the

proper procedures for seeking rehabilitation benefits.
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Therefore, for all the reasons set forth herein
respectfully concur in part and dissent in part fromthe

maj ority opinion.

KAREN H. MKI NNEY, Comm ssi oner



