BEFORE THE ARKANSAS WORKERS COVPENSATI ON COWM SS| ON
CLAIM NO. F212623
SELETI A LEW S,

EMPLOYEE CLAI MANT
WED TURNER,
EMPLOYER RESPONDENT

FI RSTCOWP | NSURANCE CQO. ,
| NSURANCE CARRI ER RESPONDENT

OPI NION FI LED JULY 12, 2004

Upon review before the FULL COM SSION in Littl e Rock,
Pul aski County, Arkansas.

Cl ai mant represented by HONORABLE RALPH C. GOZA, Attorney at
Law, Canden, Arkansas.

Respondents represented by HONORABLE WLLI AM C. FRYE,
Attorney at Law, Little Rock, Arkansas.

Deci sion of the Adm nistrative Law Judge: Affirnmed.

OPI Nl ON AND ORDER

Respondent s appeal an opinion and order of the
Adm ni strative Law Judge filed Septenber 16, 2003 awardi ng
Claimant tenporary total disability benefits from Qctober
28, 2002 through a date yet to be determ ned and finding
that Claimant is entitled to additional nedical treatnent.
After conducting a de novo review of the record, we find
that the Adm nistrative Law Judge’ s opi nion shoul d be
af firnmed.

Claimant incurred an admttedly conpensabl e back
injury on Cctober 24, 2002 whil e bending over to tape up
boxes. O aimant received treatnment fromher famly

physician, Dr. Rollin Wcoff, from Cctober 28, 2002, to
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Novenber 26, 2002. Dr. Wcoff’s Cctober 28, 2002, report
notes observation of nuscle spasns in the |ower |unbar
regi on on both sides and sone straightening of Cainmant’s
nat ural | ordosis. Dr. Wcoff took C aimant off of work,
prescri bed pain nedication, and di agnosed her with | unbar
strain. He also noted in this report that C ai nant
conpl ained that she “was working on taping up sonme boxes,
had been bendi ng down quite a bit, and as she stood up she
had excruciating pain in her low back. It was to the point
that it took her breath away...she is not able to stand
conpletely upright, and it has kept her from sl eeping as
well as making it difficult for her to performregul ar
duties at work.” On Novenber 5, 2002, Dr. Wcoff rel eased
Claimant to return to light duty work, but the enployer did
not return her to work. Dr. Wcoff al so noted nuscle spasns
during his Novenber 12, 2002 eval uation of Cainmant. Dr.
Wcof f diagnosed Claimant with | ow back pain and a bul gi ng
disc at L5-S1 pursuant to an MRl dated Novenber 14, 2002.
Dr. Wayne Bruffett at the Arkansas Spine Center
eval uated C ai mant once on Decenber 18, 2002. Dr. Bruffett
opi ned that Caimant had a bulging disc at L5-S1 that is
worse on the |left side, which he noted was consistent with
her conplaints that her pain was worse on the |eft side.

Dr. Bruffett concluded that C ai mant was not a surgical
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candi date, recommended that she see Dr. Bruce Safnman for
nonsurgi cal care, and released her to |ight duty work:

| think it would be helpful for her to
see Dr. Bruce Safman for further
nonsur gi cal care. However, | am a bit
pessimstic about her responses to
treatment because this problem has been
present now for eight weeks and she has
really had minimal inprovenent. | think
she needs a trial of sonme nore specific
nonsurgi cal treatnents, but if these do
not prove hel pful, then she nmay just need
to find an occupation that is nore
suitable for her back....l am going to
rel ease her with sone restrictions of no
lifting or pushing or pulling greater
than 20 pounds and no repeated bending,

twisting or stooping. Hopeful ly her
enpl oyer will have some type of |ight
duty sedentary work that she can
continue...|l have advised her that this

probl em may not go away quickly...

Cl ai mant gave undi sputed testinony that she
presented the light duty work rel ease to the Respondent -
Enpl oyer on Decenber 18, 2002, at which tine she was
t er m nat ed.

Dr. Safman first exam ned C ai mant on Decenber 19,
2002. Dr. Safman recorded that she had trigger points in
the left quadratus |lunborumand the left piriform s and gave
her an injection in the left quadratus |unmborum and the
abductor and rectus fenoris tendons of the left hip. Dr.
Saf man prescribed U tracet, |idoderm patches for nyofasci al

pai n, and noted that she was currently on Vioxx. He also
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mai ntai ned the sanme |ight duty restrictions that Dr.
Bruffett had issued.

On January 4, 2003, Dr. Safman noted that “[o]n
exam nation, there is a trigger point in the left |ower
| unbar region but no guarding or nuscle spasm present.”

H s notes also state that C aimant reported that her back
pain has inproved with trigger point injections and

medi cations. Dr. Safman “injected the left rectus fenoris
tendon and the trigger point in the quadratus |unboruni and
stated that he intended to reassess her in one nonth.

Dr. Safman noted in his February 1, 2003,
eval uation of Claimant that she reported that the | ast
injections were hel pful, but the effects soon wore off in
her back and that she is no | onger having left hip pain.

Dr. Safman noted that she “has tenderness in the | ower

| unmbar region and a trigger point in the |eft quadratus

[ umborum” Dr. Safnman sw tched her nmedication from Vioxx to
Bextra, increased the Wellbutrin dosage, and nai ntai ned her
light duty work restrictions.

On March 13, 2003, Dr. Safnman noted that C ai mant
reported that her lunbar and hip pain remain the sane and
that the trigger point injections have hel ped but that the
medi cati on has not been beneficial. H's record also states

that he “palpated a trigger point in the paravertebral
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muscles in the left |ower |unbar spine and also one in the
| eft quadratus |unmboruni and that he repeated trigger point
injections in these areas. Dr. Safman al so prescribed

Zonegran, “which is simlar to Neurontin and sonetines

beneficial for chronic pain.” His report concludes by
stating that he will keep her on the same work restrictions
and will see her in two and a half weeks.

Dr. Safman’s April 5, 2003 report states that
Cl ai mant descri bed | ower |unbar pain wwth nore pain on the
| eft side. dainmant reported that she had A synptonms from
t he Zonegran and could not tolerate it, but that she felt
that the trigger point injections were hel pful. Dr. Saf man
noted that there was tenderness and a trigger point in the
| eft quadratus |unmborum Dr. Safman prescribed Neurontin
and Mobic and stated that he will reassess her in a nonth.
On May 10, 2003, Dr. Safrman reported that “her
Worker’s Conp benefits have been term nated. She states
that Worker’s Conp is not paying for her nedications. Thus
she did not get her nedications...She did not get her
nmedi cations, thus | amat a |oss to determ ne whether or not
t hey have been beneficial...l have asked her to get her
prescriptions filled on her commercial insurance so that |
can determ ne whether or not they would be of any benefit to

her . | have not received notification that her benefits
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have been term

reassess her in

6
nat ed, as far as nedical care goes.

anot her nmonth.”

Wi ||

Dr. Safman testified that C aimant had not yet

reached MM as

Q

of the end of March, 2003:

Now, she got hurt on Cctober 24'"
and we’'re now at March 1%, and
that’s what, alnost -- that’s cl ose
to six nont hs?

October to March would be five
nont hs, yeah.

Wll, by the end of March, | think
it would be six nonths?

kay, by the end of March, it would
be six nonths.

Okay. At that point with a |unbar
strain, are we getting near to where
she has plateaued from an W
st andpoi nt ?

Vel |, what we were doing is
i mpl enenting sone things, sone
measures that work for chronic pain.
Pain is subjective. She had had
treatment that was focused on
treatment of acute pain. | was
I mpl ementing sone of the neasures
for chronic pain, as the neasures
for acute pain were not successful.
So as far as treatnment of acute pain
goes, | would say, yes, we were
fairly close to having treated her
with many of the nodalities that we
used. There are some nodalities
that are used to treat chronic pain
that are sonetinmes effective when
pain has persisted for nore than
three to six nonths, and these woul d
be the only other neasures that |
woul d t hi nk woul d have been
worthwhile trying, and those are the
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nmeasur es t hat I subsequent |y
i mpl enent ed.
* * %

All right. As of March 13'", 2003,
has there been any change in her
condition since that point?

No, there hasn't.

Do you think she reached maximum
medi cal i nprovenent as of March 13'"?

No, | had just started her on the
Zonegr an, t he first of t he
nmedi cati ons. | then prescribed
Neurontin for her, and she reports
that -- we would titrate the
medi cation to higher and higher
doses, and we go up to about 15,
1800 mi I ligranms before we state that
it wasn't successful. The titration
was conplicated by the fact that she
no | onger had funds nor funding to
get the Neurontin, so that process
was hal t ed.

* * %

Now, you tried the Neurontin, and
she canme back on April 5'". Do you
t hi nk she reached MM at that point?

That was Zonegran. That’'s when we
put her on -- | gave her sanpl es of
Neurontin on April 5'". That’s when
she first got the Neurontin.

But that didn’'t produce any change
either, did it, on her exam or her
conpl ai nts?

Subsequently, she reported that she
could not get her nedications, so
that kind of put an end to that.

* * %
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Q Al right. And then the last tine
| ve got you seeing her was May 10'M,
is that correct?

A | saw her this Saturday, and again -
- | don’t have notes -- nothing has
changed. She didn't have any

ability to obtain nedications, and |
related to her that there was no
reason for me to pursue seeing her,
that she didn’t have the ability to
try nedications. | didn’t have an
adequate supply of sanples, and |
really had nothing additional to
of fer her.

Dr. Saf man gave additional deposition testinony
that at the March 13, 2003, office visit he determ ned that
t he acute pain nedications were not effective and began
treating Caimant for chronic pain:

Q WAs she as of March 1% getting any

better, or was she just pretty nuch
stayi ng about the same?

A She was feeling nmuch the same. The

pai n had not changed significantly.
She had transient responses to the
treatments up to that point.

Q And |’ ve got you seeing her March
13th?

A That’s correct.

And the nmeds that you changed her
to weren’t beneficial?

A Then we started nedications that we
use for chronic pain.

Q Ckay.
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A We assuned that inplenmenting the
neasures to treat acute pain were
not successful and were not going
to be successful, so basically what
| then do is use sone of the
nmedi cati ons sonetinmes successfu
with chronic pain. |[|f they don't
wor k, then basically |I’ve done al
that I can for that person

Dr. Safman testified that it is possible that
Claimant’ s bul ging disc is causing the pain the she
descri bes:

Q Let nme ask you this then, Doctor.
ls a -- we’'ll call it a bulging
disk, but is a bulging disk that
brushes against the left S1 nerve
root that’s been reported here, is
that consistent with pain in the
| eft | ower |unbar area?

A |’ve had patients with bul ges that
brush agai nst nerve roots who have
reported no pain on the side where
It occurs, and |’ ve had patients who
have this finding that have had

signi ficant fi ndi ngs, i ncl udi ng
obj ective findings. Unl ess the
radi ol ogi st can demonstrate
i mpi ngenent, in ot her wor ds,

definite pressure against the nerve
root, it would be very difficult for
me to establish a cause and effect
between that finding, which means
it’s very close to the nerve root,
and the patient’s synptons, because
t he radi ol ogi st has not defined t hat
it’s actually inpressing on the
nerve root. So it would be very
difficult, but | have had patients
who have denonstrated this finding
who have had pain with objective
findings. So |I would have to say,
yes, it’s possible.
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Claimant testified that she had never had probl ens
with her back prior to this incident. She further testified
that she continues to have pain on the left side of her
| ower back and shooting pain down her |eg that causes her
|l eg and foot to go to sleep. daimant has not worked since
bei ng term nated by Respondent and testified that she cannot
stand for prolonged periods of tinme. Claimant’s job history
i ncl udes working as a cashier, working for UPS, waiting on
custoners, and a nmachine operator. She also stated that she
could not work in any of her previous enploynment positions
because they required repeated bendi ng, stooping, reaching,
and prol onged standing. Cainmant stated that her condition
has not gotten any better or any worse since seeing Dr.

Saf man but remains the sane.

The Admi nistrative Law Judge awarded C ai nant
addi tional mnedical treatnment and tenporary total disability
benefits from Cctober 28, 2002, through a date yet to be
determ ned. On appeal, Respondents argue that Clainmant is
not entitled to tenporary total disability benefits, that
further nedical treatnent is not reasonably necessary, and
that there are no objective findings supporting an award of
disability benefits or additional nedical treatnent. W
di sagree and find that the Adm nistrative Law Judge’s

opi nion shoul d be affirned.
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Medi cal treatnent intended to reduce pain or
enabl e an injured worker to cope with chronic pain
attributable to a conpensable injury may constitute

reasonably necessary nedical treatnent. See generally,

Georgia-Pacific Corp. v. Dickens, 58 Ark. App. 266, 950

S.W2d 463 (1997); Artex Hydrophonics, Inc. v. Pippin, 8

Ark. App. 200, 649 S.W2d 845 (1983); Tiner v. Total

Petrol eum Full Wrkers' Conpensation Comm ssion, Opinion
filed April 3, 2003 (WC.C. F104990). In addition, an

enpl oyer may remain |iable for nmedical treatnent reasonably
necessary to maintain a claimant's condition after the

heal i ng period ends. Artex Hydrophonics, Inc. v. Pippin, 8

Ark. App. 200, 649 S.W2d 845 (1983) (“Medical treatnents
which are required so as to stabilize or maintain an injured
wor ker are the responsibility of the enployer.”).

In Gansky v. Hi-Tech Eng’g, 325 Ark. 163 (1996),

the claimant’s treating physician recommended a functi onal
capacity assessnent before releasing the claimnt from

nmedi cal care. The respondent, however, “contested the need
for continued nmedical treatnment and refused to pay for this
evaluation.” The claimant testified that even though his
pai n persisted, he did not seek further nedical treatnent
because the carrier denied additional treatnent and he could

not afford to pay for it. The court held that “[u]nder



Lewis - F212623 12

t hese circunstances when the treating neurosurgeon has
prescribed a functional capacity assessnment and that was not
done because [the respondent] would not pay for it, we
cannot agree with the Commi ssion that additional nedical
treatment was not reasonably necessary or that the healing
period had ended.” [|d. at 169.

W find, as in Gansky, that additional nedical
treatnment is reasonably necessary to treat Claimant’s
admttedly conpensable injury. Dr. Safman began treating
Claimant for chronic pain on March 13, 2003. Respondents
term nated C ai mant’s nedi cal and prescription drug benefits
shortly thereafter even though Dr. Safman had not yet
rel eased Claimant fromhis care, released Claimant to return
to work without restrictions, determned that she was at
MM, or otherw se discontinued treatnment for the undi sputed
work-related injury. Additionally, we find that Dr.
Safman’ s treatnent of O ai mant was i npeded because C ai mant
could not afford to pay for the prescribed nedications once
the carrier termnated prescription drug benefits. Under
t hese circunstances, we find that additional nedical
treatnment is reasonabl e and necessary.

Tenporary total disability for unschedul ed
injuries is that period within the healing period in which

claimant suffers a total incapacity to earn wages. Ark
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State H ghway & Transportation Dept. v. Breshears, 272 Ark

244, 247, 613 S.W2d 392 (1981). The healing period ends
when the underlying condition causing the disability has
becone stable and nothing further in the way of treatnent

will inprove that condition. Mad Butcher, Inc. v. Parker, 4

Ark. App. 124, 628 S.W2d 582 (1982). A claimant who has
been rel eased to light duty work but has not returned to
work may be entitled to tenporary total disability benefits
where there is insufficient evidence that the claimant has
the capacity to earn the sanme or any part of the wages that
he was receiving at the time of the injury. Breshears,

supra; Sanyo Manufacturing Corp. v. Leisure, 12 Ark. App.

274, 281-82 (1984).

The Full Commi ssion finds that Caimant is
entitled to tenporary total disability benefits from Oct ober
28, 2002, to a date yet to be determned. W find that
Claimant was in her healing period and had not yet reached
MM at the tine Respondents controverted Dr. Safman’s
continued treatnment for Caimant’s back injury and paynent
for related prescribed nedicines. W also find that
Claimant credibly testified that she cannot stand for
prol onged periods of tinme, that she continues to have pain
on the left side of her |ower back and shooting pain down

her |l eg that causes her leg and foot to go to sleep, and
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that she cannot work in any of her previous forns of

enpl oynent due to her physical limtations. Cainmant was
term nated on Decenber 18, 2002, upon presenting Dr.
Bruffett’s light duty work rel ease and has not worked since
| ast working for Respondent. Although Dr. Saf man mai ntai ned
Dr. Bruffett’s Decenber 18, 2002, light duty work
restrictions, we find that there is insufficient evidence to
show that C aimant had or has the ability to earn the sane
or any part of the wages that she was receiving at the tine
of the injury. The evidence establishes that d ai mant has
remai ned in her healing period and that further treatnent
that may inprove Clainmant’s condition is available, as
proposed by Dr. Safrman. W, therefore, find that C ai mant
Is entitled to tenporary total disability benefits from

Cct ober 28, 2002, to a date yet to be determ ned.

W further note, in response to Respondents’
argunent, that objective findings, though a factor, are not
required to establish entitlenent to tenporary total
disability benefits or additional nedical treatnent.

Chanber Door Industries, Inc. v. Gaham 59 Ark. App. 224,

956 S.W2d 196 (1997); WIllianms v. Prostaff Tenporaries, 64

Ark. App. 128, 979 S.wW2d 911 (1998). Even so, we find that
Claimant’s undi sputed injury at the L5-S1 |evel is supported

by the Novenber 14, 2002, MRl and by Dr. Safman’s consi stent
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observati on of pal pable trigger points, which have been

recogni zed as objective findings. See High Capacity Prods.

v. Moore, 61 Ark. App. 1, 6 (1998).
Respondents al so argue that Dr. Safnan had
rel eased Cl ai mant based on Dr. Safman’s foregoing testinony:

Q When peopl e are seeking nonetary
benefits, again secondary gain
conmes into play, is that -- and
t hat can be one expl anation for her
subj ective conplaints, can it not?

A It could be, but | can’'t state that
it is.

Q And when you see soneone |ike that,
those are the type of people that
don’t get better no matter what you
try. Is that a fair statenent?

A | don’t always know that | can with
certainty identify people who are
seeki ng secondary gain or benefits.
When | suspect it, these are
patients who are nore difficult to
treat, people who are less likely
to respond, and basically after
have exhausted the medications |
use, | basically release them at
that point intime with or wthout
a functional capacity test to
define what they can and can’t do.

Q And in her case, you rel eased her
and said, “lI’ve done all | can do”?

A |’ ve done all that | can. There
may have been one or two ot her
medi cations | would have liked to
have tried, just to satisfy nyself
that |’'ve done everything that
know of to try and help her with
her pai n.
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In light of previous testinony, however, we find
that Dr. Safman has “done all that [he] can” only because
Respondents refused to pay for the prescription drugs that
Dr. Saf man prescribed, which inhibited himfrom being able
to treat Claimant for chronic pain resulting from her
conpensabl e injury.

For the foregoing reasons we find that the
Adm ni strative Law Judge’s opinion should be affirned and we
her eby order Respondents to provide additional reasonable
and necessary nedical treatnent to C aimant and to pay
tenporary total disability to Clainmant from Cctober 28, 2002
to a date yet to be determned. Al accrued benefits shal
be paid in a lunmp sumw thout discount and with interest
thereon at the lawful rate fromthe date of the
Adm ni strative Law Judge’ s decision in accordance with Ark.
Code Ann. § 11-9-809 (Repl. 2002).

Since Claimant’s injury occurred after July 1,
2001, Caimant’s attorney’s fee is governed by the
provi sions of Ark. Code Ann. 8§ 11-9-715 as anended by Act
1281 of 2001. Conpare Ark. Code Ann. 8§ 11-9-715(Repl. 1996)
with Ark. Code Ann. 8 11-9-715 (Repl. 2002). For prevailing
on this appeal before the Full Commi ssion, Cainmant’s

attorney is hereby awarded an additional attorney’s fee in
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t he amount of $500.00 in accordance with Ark. Code Ann. §
11- 9- 715(b) (Repl. 2002).

IT IS SO ORDERED

OLAN W REEVES, Chairnman

SHELBY W TURNER, Conmi ssi oner
Comm ssi oner MKi nney di ssents.
DI SSENTI NG OPI NI ON

| respectfully dissent fromthe majority opinion
finding that the claimant is entitled to tenporary total
disability benefits from Oct ober 28, 2002, through a date
yet to be determ ned and finding that the claimnt is
entitled to additional nedical treatnent. Based upon ny de
novo review of the entire record, | find that the cl ai nant
has failed to prove by a preponderance of the evidence that
she remained within her healing period and totally
i ncapacitated from earning wages after March 1, 2003, or
finding that additional medical treatnment is reasonably
necessary in connection with claimant’s conpensabl e injury.

Cl ai mant was exam ned by Dr. Wayne Bruffett on
Decenber 18, 2002. In his report of that date, Dr. Bruffett
recorded the follow ng findings on physical exam nation:

She is 5 feet 5 3/4 inches tall and

wei ghs 231 pounds. Her pulse rate is

regul ar at 108 beats per m nute. She has
a few subtle positive Waddell signs in
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that she has pain with simulated
conpression and she seens to have sone
hypersensitivity to sinple soft

pal pati on or even skin rolling. She does
not have pain with trunk rotation. She
really will not attenpt to do nuch range
of notion at all because she says her
back hurts too bad. Straight |eg raising
i s negative. She has no notor, sensory,
or reflex deficits on her |egs. Her

pul ses are intact. There is no edema or
atrophy. She has no pathol ogi c refl exes.

After reviewing the claimnt’s inmaging studies,
Dr. Bruffett concluded that the claimant was not a surgica
candidate. Dr. Bruffett recommended that the clai mant be
seen by his partner at Arkansas Specialty Care Centers,
Dr. Bruce Safman, for nonsurgical care. In nmaking this
referral Dr. Bruffett opined:

| ama bit pessimstic about her
responses to treatnent because the
probl em has been present now for eight
weeks and she has really had mnim

i mprovenent. | think she needs a trial
of some nore specific nonsurgical
treatnents, but if these do not prove
hel pful, then she nmay just need to find
an occupation that is nore suitable for
her back. | amgoing to release her with
sonme restrictions of no lifting or
pushing or pulling greater than 20
pounds and no repeated bendi ng,

twi sting, or stooping. Hopefully, her
enpl oyer with have some type of |ight
duty sedentary work that she can
continue. ...
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Claimant was first exam ned by Dr. Saf man on
Decenber 19, 2002. Dr. Safnman opined that the clainmant had a
| umbosacral /sacroiliac strain and ent hesopathy of the |eft
hi p, for which he adm nistered trigger point injections and
prescri bed |idodern patches and U tracet. Dr. Safman
specifically noted that the claimant did not have any
guardi ng or nuscle spasmat that tinme. Dr. Saf man kept
clai mtant on the same work restrictions inposed by
Dr. Bruffett. During his exam nation of the clainmnt on
January 4, 2003, Dr. Safman noted that the clainmant’s back
pain had inproved with the injections and nedi cati ons. On
exam nation, Dr. Safman noted a trigger point in the |left
| ower | unbar region, but no guarding or nuscle spasns.
Dr. Saf man again adm nistered trigger point injections.
Upon her return exam nation on February 1, 2003, the
cl ai mant advised Dr. Safrman that the injections hel ped but
the effects had worn off. Simlar to his previous
exam nations, Dr. Safman noted tenderness in the | ower
| unmbar region and a trigger point in the |eft quadratus
| umborum but no guarding or nuscle spasm Dr. Safman
altered claimant’s nedi cations, but did not adm nister a
trigger point injection at that tine.

When the claimant returned to Dr. Saf man on

March 13, 2003, Dr. Safman specifically stated in his report
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that the claimant’s “review of systens is unchanged.” The
clai mant continued to report that her lunmbar and left hip
pai n renmai ned the sane. The cl aimant reported that neither
Cel ebrex or Darvocet had been beneficial. Dr. Saf man changed
claimant’ s medi cation to Zonegran, which he stated was
soneti mes beneficial for chronic pain. Cainmnt advised
Dr. Saf man on her April 5, 2003, office visit that she could
not tolerate the Zonegran. Dr. Safman therefore, provided
the claimant with sanples and a prescription for Neurontin
and Mobic but otherwi se did not offer any additional
treatment at that tinme. The last report in the record from
Dr. Safman is dated May 10, 2003. In this report, Dr. Safnman
relates that the claimnt’s workers’ conpensation benefits
had been term nated and that the clai mant was unable to get
her medi cations. O herwise, this report contains the sane
nmedi cal fi ndings.

Dr. Saf man was deposed on June 16, 2003. After
di scussing his treatnment of the claimnt, Dr. Safman was
asked if the claimnt was getting better, or remaining the
same when he exam ned her in March of 2003, to which he
responded; “She was feeling nuch the sanme. The pain had not
changed significantly. She had transient responses to the
treatments up to that point.” After a discussion concerning

secondary gain and Dr. Safrman’s trail wth Zonegran for
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chronic pain, Dr. Saf man was asked whet her the clai mant had
pl at eaued as of his April 5, 2003, exam nation of the
cl ai mant which pronpted the foll ow ng exchange.

A Well, | guess she had pl at eaued
[sic] prior to that point.

Q When do you think she reached
maxi mum nedi cal i nprovenent ?

A | woul d guess, you know, she’s
probably there now. | think we’ ve
exhausted all we can. She doesn’t
have funds for nedications. |’ve
j ust about exhausted nedications
with the failure of Neurontin to e
effective in doses that | had
provi ded her with, and at that
point | think that | have done al
that I can for her. Certainly, at
this time she doesn’t have funds
for nedication. There are one or
two ot her nedications in that
category that | sonetinmes try. One
woul d be Daypro, another one woul d
be Gabitril, but I was just - - |
have just about exhausted
medi cations that | could try for
her.

Q Do you really think that either one
of those would do any good?

A |’ m pessimstic. But for the sake
of - - I"mhere to treat patients
so we try these nedications
successively, try the ones |I’ve had
greatest success with initially and
the ones |I've had a | esser degree
of success wth subsequently, and
when that fails, |I’ve done all that
| coul d do.
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Neverthel ess, Dr. Safman further testified that
since he had additional nedications to try on the clai mant
he did not deemthe claimant to have reached maxi num nedi cal
i mprovenent .

At the hearing the claimant was asked to descri be
the condition of her back. The foll ow ng exchange
transpired.

Q And as | understand it, your

condition today, in your mnd, is
the sane as it was back in March?

A Ri ght .

Q And back in Decenber?

A Ri ght .

Q So there’s no difference in it now
as it was back then?

A No.

It hasn’t gotten any worse or any
better; it has stayed about the
sanme?

A Ri ght, the sane.

Al though Dr. Safrman stated in his deposition that
t he clai mant had not reached maxi mum nedi cal i nprovenent
because he still wanted to try nedications for chronic pain,
Dr. Safman admitted that the claimant’s condition had
pl at eaued prior to his April 5, 2003, exam nation. Despite

the efforts of Dr. Safman to find a nedication to address



Lewi s - F212623 23

claimant’ s conplaints of pain, the nmedical records revea
that the claimant’s condition stabilized on or before her
March 13, 2003, visit with Dr. Safrman. The clai mant’ s nuscle
spasnms halted before the claimant was ever exam ned by

Dr. Safman in Decenber of 2002. Moreover, while Dr. Safnman
not ed sone i nprovenents in the claimant’s synptons and
conplaints during his exam nations in Decenber, January, and
February, as of March 13, 2003, claimant’s exan nations and
conpl aints remai ned unchanged.

The claimant has failed to show any inprovenent in
her condition since March 13, 2003. C aimant continues to
remain in pain, however, it is well established that pain,
in and of itself, is not sufficient to extend the healing
period. Dr. Bruffett did not believe that the claimant would
obtain any relief fromher pain since she had failed to show
much i nmprovenent in eight weeks. Likew se, when asked if he
felt the claimnt would obtain any relief from additional
medi cations, Dr. Safnman conceded that he was pessimstic,
but he is “here to treat patients” so he tries these
different nedications to do all that he can.

In my opinion, a preponderance of the evidence
supports a finding that the clai mant reached the end of her
heal i ng period on March 13, 2003. There is no indication in

the record that the claimant’s condition inproved or
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deteriorated after this date. Clainmant testified that her
condi tion has remained the sanme since Decenber of 2002.
Neverthel ess, Dr. Safman’s nedical records indicate a slight
i nprovenent in the claimant’s condition during his first
three nmonths of treatnent. Since March 13, 2003, cl ai mant
had not had a change in her condition. Accordingly, in ny
opinion, the claimant’s condition becane stable and not hi ng
further in the way of treatnment has inproved her condition.
Wiile Dr. Saf man has additional chronic nedications to try,
he is candidly pessim stic about their success rate.

Havi ng found that the clainmant’s healing period
ended on March 13, 2003, | further find that the claimant is
not entitled to tenporary total disability benefits after

that date. Pallozollo v. Nelns Chevrolet, 46 Ark. App. 130,

877 S.W2d 938 (1994); Arkansas State Hi ghway & Transp.

Dept. v. Breshears, 272 Ark. 244, 613 S.W2d 392 (1981).

Cl ai mant contends that she is entitled to
addi tional nedical treatnment. As noted above, neither
claimant’s treating physician nor Dr. Bruffett were
optim stic about the benefit of additional treatnent.
Claimant has utilized numerous pain nedications, all to no
avail. Claimant is not a surgical candidate. The only
recomrended treatment is additional nedications for chronic

pain, which Dr. Safman has only offered because it is
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avai |l abl e, not because he honestly believes that it wll
benefit the claimnt. Accordingly, I find that additional
medi cal treatment is not reasonably necessary in connection

with claimnt’s conpensable injury.
Therefore, for all the reasons set forth herein, |

respectfully dissent fromthe majority opinion.

KAREN H. McKI NNEY, Conmm ssi oner



