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OPINION AND ORDER

This case comes on for review by the Full

Commission on appeal by respondents from an opinion filed

herein by an Administrative Law Judge on December 29, 2003.

The Administrative Law Judge entered the following

findings of fact and conclusions of law:

1. The Arkansas Workers’ Compensation
Commission has jurisdiction of the
within claim.

2. The employee-employer-carrier
relationship existed on June 8,
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2001, the date of the injury at
issue in this claim.

3. The claimant earned sufficient
wages to be entitled to
compensation rates of $410/$308,
the maximum rates.

4. The respondents’ Exhibit No. 6
proffered at the hearing is
accepted into the record.

5. The claimant’s Exhibit No. 5
proffered at the hearing is
accepted into the record.

6. The claimant has proven by a
preponderance of the evidence that
his trip from Russellville to North
Little Rock on June 8, 2001 was for
the dual purposes of spending a
couple of days at home, and of
dropping the trailer off at the
North Little Rock yard and taking
the tractor to MHC Kenworth in
Little Rock for repairs.

7. The claimant has established by a
preponderance of the evidence that
he was on the most direct route to
both his home in North Little Rock,
and the trailer yard in North
Little Rock at the time the
accident occurred on Interstate 40
while the claimant was traveling
east from Russellville to North
Little Rock.

8. The preponderance of the evidence 
establishes that the claimant was
performing employment services
while engaged in travel from
Russellville to North Little Rock
when the accident occurred on June
8, 2001.
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9. For the foregoing reasons, the
preponderance of the evidence
establishes that the claimant
sustained a compensable injury on
June 8, 2001.

10. The respondents have controverted
this claim in its entirety.

We have carefully conducted a de novo review of

the entire record herein, and it is our opinion that the

decision of the Administrative Law Judge is correct and

should be affirmed.  Specifically, we find from a

preponderance of the evidence that the findings of fact made

by the Administrative Law Judge are correct, and they are,

therefore, adopted by the Full Commission.

We therefore affirm the December 29, 2003 opinion

of the Administrative Law Judge, including all findings of

fact and conclusions of law therein, and adopt the opinion

as the decision of the Full Commission.  All accrued

benefits shall be paid in a lump sum without discount and

with interest thereon at the lawful rate from the date of

the Administrative Law Judge’s decision in accordance with

Ark. Code Ann. § 11-9-809 (Repl. 2002).  

Since the claimant’s injury occurred prior to July

1, 2001, the claimant’s attorney’s fee is governed by the

provisions of Ark. Code Ann. § 11-9-715 as it existed prior
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to the amendments of Act 1281 of 2001.  Compare Ark. Code

Ann. § 11-9-715(Repl. 1996) with Ark. Code Ann. § 11-9-715

(Repl. 2002).  For prevailing on this appeal before the Full

Commission, claimant’s attorney is hereby awarded an

additional attorney’s fee in the amount of $250.00 in

accordance with Ark. Code Ann. § 11-9-715(b) (Repl. 1996).

IT IS SO ORDERED.

________________________________
OLAN W. REEVES, Chairman

________________________________
SHELBY W. TURNER, Commissioner

Commissioner McKinney dissents.                

DISSENTING OPINION

I respectfully dissent from the majority’s opinion

finding that the claimant was performing employment services

at the time he sustained his injuries. Based upon my de novo

review of the record, I find that the claimant has failed to

meet his burden of proof. 

Arkansas Code Ann. § 11-9-102(5)(B)(iii) states: 

An injury is not compensable if it was inflicted
upon the employee at a time when employment
services were not being performed, or before the
employee was hired or after the employment
relationship was terminated.
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Although the statute does not define the term

"employment services," this Commission has previously held

that an employee is performing employment services when he

is engaging in an activity which carries out the employer's

purpose or advances the employer's interest. Cheri Pettey v.

Olsten Kimberly Quality Care, FC Opinion Sept. 13, 1995

(E405037) An employee carries out the employer's purpose or

advances the employer's interest when he engages in the

primary activity which he was hired to perform. Id.; Kenneth

Behr v. Universal Antenna, FC Opinion Dec. 6, 1995

(E408376). When an employee engages in incidental activities

which are inherently necessary for the performance of the

primary employment activity, the employee carries out the

employer's purpose or advances the employer's interest. Id. 

In my opinion, the evidence demonstrates that the

claimant was not performing employment services at the time

of the accident. The evidence shows that the claimant

returned to Russellville after dropping a load of freight at

Goody's located in Russellville. Mr. Osborne, the

dispatcher, placed the claimant under dispatch when he saw

the claimant's empty trailer. The claimant approached

Mr. Osborne and requested time off and told Mr. Osborne that

he needed to take his truck to Little Rock for repairs. Mr.



6Lewis - F107050

Weaver is the person that makes the request or writes the

orders for repairs. Mr. Osborne took the claimant off

dispatch, but he was never told by Mr. Weaver that the truck

was ordered for repairs. He relied solely on the information

provided by the claimant. Mr. Osborne normally got the word

from Mr. Weaver confirming that repairs were ordered, but in

this case he never got that information from Mr. Weaver.

Mr. Weaver, the maintenance director, unequivocally

testified that he did not send the claimant to Little Rock

with the truck for repairs. 

Q: Okay. And I guess the question of the
hour is: Did you send Mr. Lewis to
Little Rock on June 8 of 2001 to get his
truck repaired in Little Rock?

A: No, I did not.

Q: You never sent out any repair orders
for him to take the truck to Little
Rock?

A: No, I did not.

Q: Okay. But you can 100% say that he
was not going to Little Rock for repairs
as per your order?

A: Yes, ma'am.

The claimant left the Russellville yard in the respondent

employer’s truck and was involved in a motor vehicle

accident. Mr. Pipes and Mr. Weaver both arrived at the scene
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and testified that the claimant drove the truck back to

Russellville after the accident. Upon his return to the

respondent employer in Russellville, the claimant obtained a

set of keys for the company van and drove himself to a

clinic to have a drug test set up by Mr. Pipes. Mr. Hickey,

the night dispatcher, gave the keys to the company van to

the claimant for the drug test. The claimant gave a drug

testing sample on the day of the accident, June 8, 2001 at

approximately 6:41 p.m. The claimant returned to the

respondent employer with the company van and told Mr. Hickey

that his wife was coming to pick him up. He later told

Mr. Hickey, "his wife was downstairs." Mr. Hickey testified

that the claimant left Russellville in a car.

Q: Did you see him get in that vehicle
and go home or leave the yard?

A: Yes, ma'am. I seen him go back
downstairs, get the vehicle, and they
drove the car back over to his truck and
was getting items out of the truck. Our
lot is very lit up. And then I seen them
leave together. 

Q: But you saw a car pull up and Mr.
Lewis got in the car and left the yard?

A: Yes.

Q: In that car?

A: Yes.
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As a result of the accident, the tractor suffered damage to

the bumper and the driver seat was broken. Mr. Weaver

testified that the tractor stayed in Russellville on the

night of the accident, June 8, 2001. He testified the

following morning, Saturday, June 9, 2001, he saw the

tractor in the yard in Russellville and ordered repairs to

the bumper and seat. Mr. Weaver testified that Saturday,

after the repairs were made, he ordered another driver to

drive the tractor to Little Rock. Mr. Weaver testified that

the claimant did not drive the tractor to Little Rock on

June 8, 2001 or June 9, 2001. 

The incident was originally set up under workers'

compensation by Mr. Pipes who completed the First Report of

Injury. This claim was considered a compensable claim by Mr.

Pipes and the respondent carrier until the claimant came in

Mr. Pipes' office, showed Mr. Pipes an application for AFLAC

disability benefits and asked Mr. Pipes to fill out and sign

the bottom portion of the form. The claimant testified that

it was his writing on the top part of the AFLAC form and

that he wrote on that form, "On my way home I was rammed

from the rear by two trucks, throwing me backwards into the

sleeper." Mr. Pipes, after reading the information the

claimant wrote down on the AFLAC form, asked the claimant
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about the accident and the claimant told him, "I wasn't

working for you, or for Transco, and I was on my home time." 

Mr. Pipes told the claimant he could not sign the AFLAC form

because this claim was set up under workers' compensation. 

Mr. Pipes then contacted Ms. CarlLee, the claims adjuster,

and had a speaker phone conference call with her and the

claimant. During this call, Mr. Pipes testified that the

claimant told him and Ms. CarlLee again, that he was not

working at the time of the accident. Mr. Pipes testified

that this conference call took place some time after

June 11, 2001. 

The testimony of Ms. CarlLee supports the

testimony of Mr. Pipes. She testified that while she

originally understood the claim to be compensable, she

received a phone call from Mr. Pipes and the claimant and

during that call, the claimant told her he was not working

at the time of the accident. Ms. CarlLee testified that the

claimant told her, "Well I had taken some, I was going to

take some time off, . . . I left Russellville to go home,

and was going to be off for a few days. I was not even under

dispatch at that time." While there was discussion about the

truck needing repairs at some point in time the following

exchange is enlightening:
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Q: And my next question is: Did they
tell you he was on his way home or he
was on the way to deliver this truck to
the shop so that it could be repaired?

A: Oh, no. He was on the way home. I do
remember that. And in fact he was not
going to take the truck in until a
different day, that was my
understanding. 

Q: Ms. CarlLee, I just have a follow-up
question. When you talked to Mr. Lewis,
did he tell you that he was, at the time
of the accident, driving his truck to
Little Rock to the shop to be repaired?

A: No, he didn't.

On June 27, 2001, Ms. CarlLee sent a workers' compensation

denial letter to the claimant. The claimant presented this

denial letter to Mr. Pipes along with another AFLAC

disability form. Mr. Pipes then filled out and signed the

AFLAC disability form on June 28, 2001, based upon the

denial of workers’ compensation benefits. The claimant did

in fact receive AFLAC disability benefits in the amount of

$9,800. 

I find that the testimony of the claimant is not

credible. In a workers' compensation case, the testimony of

an interested party is always considered to be controverted.

Cooper v. Highland Diary, 69 Ark. App. 200, 11 S.W.2d 5

(2000). Questions concerning the credibility of witnesses
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and the weight to be given to their testimony are within the

exclusive province of the Commission. White v. Gregg

Agricultural Ent., 72 Ark. App 309, 37 S.W.3d 649 (2001).

When there are contradictions in the evidence, it is within

the Commission’s province to reconcile conflicting evidence

and to determine the true facts. Id. The Commission is not

required to believe the testimony of the claimant or any

other witness, but may accept and translate into findings of

fact only those portions of the testimony that it deems

worthy of belief. Id. The claimant's testimony is replete

with inconsistencies. The claimant admitted being involved

in the speaker phone conference call with Mr. Pipes and Ms.

CarlLee, but denied telling each of them he was going home

at the time of the accident when they both testified to the

contrary. The claimant contended that on the day of the

accident that his truck was leaking oil. However, the

respondent employer’s Drive On Inspection Report, filled out

by the claimant on the day of the accident, does not reflect

any oil leak problems. The only repairs listed on this

report included two chicken lights and the repair of an

alternator wire. Nowhere on this form is an oil leak

discussed. The claimant testified that the truck involved in

the accident had continuous oil leaking problems, however,



12Lewis - F107050

Mr. Weaver testified, that was not the case. The claimant

contended that he was told by Mr. Weaver to drive the truck

to Little Rock for repairs despite Mr. Weaver's testimony to

the contrary and despite not having any repair invoices

dated June 8, 2001, to support his position. The claimant

testified that after the accident, he drove the tractor from

Russellville to North Little Rock. Mr. Weaver testified that 

the tractor was left overnight on June 8, 2001, in

Russellville and was repaired the following morning.

Mr. Weaver testified he saw the tractor in Russellville the

day after the accident. Mr. Hickey testified that he saw the

claimant leave Russellville in a car. Mr. Hickey also

testified that the claimant told him that his wife was going

to pick him up in Russellville and that she was downstairs.

The claimant, after the accident, denied going for a drug

test. However, Mr. Pipes testified he scheduled the drug

test. Mr. Hickey testified that the claimant borrowed the

company van to go to and from the drug test. The record

contains evidence from the drug testing lab reflecting that

the claimant provided a drug test sample on June 8, 2001 at

6:41 p.m. 

There is other evidence that the claimant is not

being truthful. The claimant acknowledged that it was his
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writing on the AFLAC disability form. In an effort to obtain

AFLAC benefits, he also wrote on the application, "on my way

home, I was rammed from rear by two trucks, throwing me

backward into sleeper.” Even though he acknowledged that the

AFLAC form contained a statement at the bottom that

provides: Any person who knowingly presents a false or

fraudulent claim for payment of a loss or benefit or

knowingly presents false information in an application for

insurance is guilty of a crime and may be subject to fines

and confinement in prison he admitted he lied on that

application: 

Q: That is not my question, Mr. Lewis.
You were required under law to be honest
when you filled this out. Is this a lie
on there? 

A: Yes. 

During the hearing, the claimant became confused in his own

web of lies:

A: ... I never would have filed for
AFLAC had I been able to get my
workman's comp. Once they told me I had
been denied, I didn't have a choice.
And, yes, I lied on the AFLAC
application. 

Q: And you applied first for workman's
comp?

A: Yes.
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Q: And that was approved?

A: Yes, it was. 

The claimant first testified that he only applied for AFLAC

because he was denied workers' compensation benefits but

then he immediately followed up with testimony that he first

applied for workers' compensation benefits and was approved

for those benefits. 

Not only did the claimant lie when he filled out

the AFLAC application, but he also lied on his driver's

logs. The claimant prepared two different separate driver's

logs for the day of the accident. The claimant admitted at

the hearing that he signed both of these logs, certifying

that the information contained in them was accurate.

However, the information contained in those logs was not

accurate. The claimant, on both logs, contended he fueled

his truck on June 8, 2001. Fuel records provided by the

respondent employer reflected that the last time the

claimant refueled his truck prior to the accident was

June 7, 2001. Mr. Pipes confirmed the fuel report

information in his testimony. In addition, the claimant on

both of these logs, failed to reflect, as required by law,

that he took a drug test following the accident. On both
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logs there is a section requesting information as to the

condition of the tractor and trailer. On both logs, the

claimant checked that the tractor and trailer were in

satisfactory condition even though the tractor and trailer

had been in an accident that day. The claimant, on both

logs, reported that he drove the truck from Russellville to

Little Rock after the accident occurred. The testimony of

Mr. Hickey and Mr. Weaver established that this did not

occur. Mr. Pipes testified that the two logs have different

time periods noted on them. After reviewing the two logs,

and considering the information contained in them or missing

from them, Mr. Pipes testified that it was his opinion that

these documents were false documents.

There is further evidence that the claimant lacks

credibility. At the beginning of the hearing, the claimant

testified that he was specifically told by Mr. Weaver on

June 8, 2001, to take the truck to Little Rock for repairs.

Q: Alright. And this particular day,
tell us what happened when you visited
with - -

A: Well, as I was leaving the shop, Mr.
Weaver told me, he said to take the
trailer to the Little Rock here and drop
it and take the tractor to Arkansas
Kenworth for repairs.

 
Q: Take it to Kenworth for repairs?
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A: Yes.

Q: And what was the date?

A: The 8th of June, 2001.
 

Later, Mr. Weaver testified that he never ordered any

repairs to the claimant's truck on June 8, 2001. On

rebuttal, and I would note after he heard Mr. Weaver's

testimony, the claimant changed his testimony:

Q: Alright, sir. Now, when was the last
time that a company rep authorized that
repair to be made?

A: It was before I left to go to
California, before I made the last trip
back on June 8th, from California. It
was authorized before I even left to go
there.

Q: It was authorized before you left to
go to California?

A: Yes, it was.

Q: Did you need any additional approval? 

A: No, because Mr. Weaver knew about it.
I had told him about the repair, and he
said that we would have done it after
you get back from California.

Q: Okay. And was this, then, what you
are planning to do, or endeavoring to
do?

A: It was already planned. 
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When I consider all of the inconsistencies in the claimant’s

testimony, the evidence in the record and the testimony of

five witnesses, I can draw no other conclusion than the

claimant is unable to be truthful. If the claimant cannot be

truthful about all of these other factual matters, then how

can we rely upon his testimony that he was under orders to

drive the truck to Little Rock for repairs at the time of

the accident. The claimant failed to present any

documentation that supports his position that he was heading

to Little Rock at the time of the accident to take his truck

in for repairs. He submitted not one scintilla of

documentary evidence that establishes he was in fact paid

for the trip from Russellville to Little Rock. His only

witness was his wife. Uncorroborated testimony of an

interested party is always considered to be controverted.

However, the rule also applies to a non-party witness whose

testimony might be biased. Burnett v. Philadelphia Life

Insurance Co., 81 Ark. App. 300, 101 S.W.3d 843 (2003). It

is not arbitrary to choose not to credit such testimony. Id.

Furthermore, a witness’s close familial relationship to a

party has been held to demonstrate a sufficient possibility

of bias so as to treat the witness’s testimony as disputed,

see Sykes v. Carmack, 211 Ark. 828, 202 S.W.2d 761 (1947),
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and the testimony of an interested party is taken as

disputed as a matter of law whether offered on his own

behalf or on the behalf of another interested party. Knoles

v. Salazar, 298 Ark. 281, 766 S.W.2d 613 (1989). 

It is clear that the claimant failed to meet his

burden of establishing that he suffered a compensable injury

on June 8, 2001. The preponderance of the evidence

establishes that he was not performing employment services

at the time of the accident. Mr. Weaver’s testimony that

there were no repair orders for the truck on June 8,2001, is

completely consistent with the testimony of Mr. Pipes and

Ms. CarlLee that the claimant told them both that at the

time of the accident he was driving home and was not

working. Furthermore, there are no written repair orders for

June 8, 2001. The testimony of Mr. Pipes and Ms. CarlLee

establishes that this case was originally set up as a

workers' compensation case and was not changed until the

claimant reported to Mr. Pipes that he wanted AFLAC

disability benefits to which he is entitled only if the

accident was not work related. The AFLAC form presented to

Mr. Pipes by the claimant had the claimant's own writing on

it and it stated that he was "on his way home" at the time

of the accident. Mr. Pipes testified that the claimant
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reported to him and Ms. CarlLee multiple times that he was

driving home at the time of the accident. Mr. Pipes'

testimony that the claimant is not paid for driving to and

from his home in a truck owned by the respondent employer is

corroborated by payroll documentation that shows that the

last earnings the claimant received from the respondent

employer was for his trip from California to Russellville on

June 8, 2001. Mr. Pipes testified that the claimant was not

paid for his trip from Russellville to Little Rock. Simply

put, the claimant cannot meet his burden of proof.

Therefore, for all the reasons set forth herein, I

respectfully dissent from the majority opinion.

________________________________________
KAREN H. McKINNEY, Commissioner 

  


