BEFORE THE ARKANSAS WORKERS COVPENSATI ON COWM SS| ON
CLAI'M NO. F109355

RUSSELL LEE

EMPLOYEE CLAI MANT

ALCOA EXTRUSI ON, | NC. SERVI CE CENTER

EMPLOYER RESPONDENT NO. 1
ACE PROPERTY & CASUALTY CO.,

| NSURANCE CARRI ER RESPONDENT NO. 1
SECOND | NJURY FUND RESPONDENT NO. 2

OPI NI ON FI LED FEBRUARY 27, 2004

Upon review before the FULL COM SSION in Littl e Rock,
Pul aski County, Arkansas.

Cl ai mant represented by HONORABLE F. MATTI SON THOVAS 111
Attorney at Law, El Dorado, Arkansas.

Respondents No. 1 represented by HONORABLE M CHAEL RYBURN,
Attorney at Law, Little Rock, Arkansas.

Respondent No. 2 represented by HONORABLE TERRY PENCE,
Attorney at Law, Little Rock, Arkansas.

Deci sion of the Adm nistrative Law Judge: Affirnmed in part
and reversed in part.

OPI Nl ON AND ORDER

Respondent No. 2, Second Injury Fund, appeals an
adm nistrative law judge's opinion filed May 19, 2003. The
adm nistrative |law judge found that the claimant had been
rendered permanently and totally disabled fromengaging in
gai nful enployment. The adm nistrative |aw judge directed
Respondent No. 2 to pay permanent total disability benefits

to the claimant. The adm nistrative |aw judge found,
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“Respondent #2 has controverted the paynent of wage | oss
benefits to the claimant.” After review ng the entire
record de novo, the Full Conm ssion reverses the
adm nistrative law judge's finding that the clai mant was
permanently and totally disabled. The Full Conm ssion finds
that the clai mant sustai ned wage-1oss disability in the
anount of 25% W find that Respondent No. 2 controverted
the claimant’s entitlenent to wage-loss disability.
. H STORY

Russel|l David Lee, age 45, testified that he finished
12'" grade. Follow ng high school, M. Lee worked on a
furniture conpany assenbly line for about two years. The
cl ai mant began working as a “puller” for the respondent-
enpl oyer in April 1977. “I went froma tail stretcher to a
head stretcher,” the claimant testified, “and then from
there I went to a saw man, and then | went fromthere to
mai nt enance.” The claimant agreed that his work in
mai nt enance was “a physical-type job.” The cl ai mant
testified that he sustained work-related injuries to his
back in 1990 and 1994, which injuries apparently did not
require surgery.

The parties stipulated that the clainmant sustained a

conpensabl e injury on August 7, 2001. The cl ai mant
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testified that he felt his back “lock up” after hel ping
anot her enployee |lift a saw table. The claimant testified
that he initially did not think he was injured, but that
after two days, “I couldn’t hardly wal k.” Respondent No. 1
accepted conpensability, providing nmedical treatnment and
tenporary total disability conpensation. Dr. Robert E
Germann perfornmed a left L4-5 intral am nar | am notony and
renoval of herniated di sk on August 29, 2001. The cl ai mant
testified that surgery did not relieve his pain. The
claimant testified that physical therapy “nade it worse.”

Dr. Germann wote on Decenber 28, 2001, “According to
the FCE, we will let himtry to go on light duty with no
lifting greater than ei ght pounds constantly, no repetitive
bendi ng, and no standing |onger than 30 mnutes.” Dr.
Germann reported on January 15, 2002, “In the office today,
he states he was working and they placed himon a conveyor
belt. He was turning and had an onset of back pain and
passed out. One wonders whether this was due to his
di abetes or not....| feel that he could continue to work but
a sitting job would be better.”

Dr. Germann pronounced maxi mum nedi cal i nprovenent and
assigned a 10% pernmanent partial inpairnment rating on

February 12, 2002. Respondent No. 1 indicated to the
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Comm ssion that it was paying a 3% per manent i npai rnent
rating actually attributable to the injury. The claimnt’s
entitlement to anatomical inpairnent is not an issue before
t he Conmi ssi on.

The record contains a Cainmant’s Response To Pre-
Hearing Questionnaire, filed June 13, 2002. The cl ai mant
contended, “The restrictions placed on the clainmant are so
restrictive that when conbined with clainmnt’s age and
educational |evel he has been rendered unenpl oyable.” The
claimant listed the issues for litigation as “extent of the
injury,” “wage loss,” “Second Injury Fund liability,”
“possi bl e vocational rehabilitation,” “loss of earning
capacity,” and “attorney’s fees.”

Respondent No. 2 corresponded with the adm nistrative
| aw judge and the other parties on July 19, 2002:

This letter is to informyou that the Second

I njury Trust Fund acknow edges that it has been

joined as a party in the above styled case.

The Second Injury Trust Fund has on this date sent

witten Interrogatories and Requests for

Production of Docunents to | egal counsel for both

the claimant and the respondent enpl oyer/insurance

carrier....

The Second Injury Trust Fund desires to be

represented at any prehearing conference at which

the issue of the extent of the claimnt’s wage
|l oss disability is ripe...
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Finally, the Fund woul d request that you treat
this letter as Motion to Conpel Answers to
Interrogatories pursuant to Arkansas Rul es of
Civil Procedure, Rule 37 in the event that any of

the parties fails to fully respond to such

I nterrogatori es and Requests for Production of

Docunents within the tinme prescribed by the

Arkansas Rules of Cvil Procedure, Rule 33.

The record indicates that the adm nistrative | aw judge
initially schedul ed a pre-hearing conference for July 30,
2002, and that such conference was re-schedul ed for August
20, 2002 at the request of the Second I|Injury Fund.

Respondent No. 2, Second Injury Fund, served a Pre-
Hearing Questionnaire to the other parties on or about
August 12, 2002. Respondent No. 2 listed the issues to be
litigated as “Extent of claimant’s disability; claimnt’s
entitlenment to vocational rehabilitation; Second Injury Fund
liability.” Respondent No. 2 contended, “C ai mant has not
yet responded to discovery requests served by the Second
Injury Fund. Therefore, the Fund cannot state its position
until discovery has been conpleted. However, if vocational
rehabilitation is being offered by the carrier, this issue
shoul d be addressed before any consideration of wage | oss

disability.” Respondent No. 2 stated that the Prospects For

Settlenment were “Unexplored at this stage.”
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Dr. Patrick D. Antoon wote to the clainmant’s attorney

on Novenber 7, 2002:

M. Russell Lee as you well know suffered
her ni at ed | unbar di sc several nonths ago worKki ng
for Alcoa. He has not recovered fromhis |unbar
disc surgery. It is unlikely that M. Lee wll
recover enough to return back to the work force.
It is ny nedical opinion that M. Lee’s long-term
ability to return to work is doubtful. It is ny
medi cal opinion that M. Lee is 100 percent

di sabled at this tinme and should be considered for
| ong-term disability and permanent disability.

On Novenber 18, 2002, the Second Injury Fund requested

a continuance of a Novenber 23, 2002 hearing, so that the

Fund

coul d depose Dr. Antoon.

The claimant’s attorney referred the clainmant to a

vocati onal specialist, Bob Wite, who provided a Vocati onal

Assessnent on Decenber 2, 2002:

from

2002.

Put sinmply, Russell Lee does not neet the criteria
for entry level unskilled sedentary work. He

| acks the stam na and endurance (persistence and
pace) to conplete an 8 hour work day or 40 hour
wor k week on a consistent basis.

Hs |life style is |l ess than sedentary and all of
his energy is directed at being pain free.

Russell Lee is not enployable in his current

capacity and | see no future inprovenent that

woul d change his status.

A pre-hearing conference was held on Decenber 17, 2002,
whi ch a pre-hearing order was filed on Decenber 18,

The order noted that hearing would take place “on the
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I ssue of wage | oss disability/permanent total disability[.]”
The parties deposed Dr. Antoon, a famly practitioner,

on January 17, 2003. Respondent No. 2's attorney exam ned

Dr. Antoon:
. Wiy is it that you feel M. Lee is 100 percent
di sabl ed?
A Well, | examne himfrequently, I watch him

wal k and I watch himsit and stand. He's unable
to squat. He s unable to even wal k at tines when
he cones in here w thout assistance froma cane.

| just don’t feel like he’'s able to maintain any
ki nd of gainful enploynment, that would put himin
any kind of jeopardy fromfalling and further
injuring his back.. ..

Q M question is: aten percent rating for a one
| evel back |unbar | am nectony, which M. Lee
underwent, has it been your experience that many
of those type of patients, in your opinion, are
100 percent disabl ed?

A. It’s situational. | would think that sonmeone
that doesn’t have norbid obesity, that is able to
rehabilitate properly, and recover from surgery
can go back to gainful activities and carry a
normal lifestyle....

Q You nentioned norbid obesity. Wat is that,
doct or ?

A. M. Lee s stature with his height-to-weight
ratio puts himin a norbidly obese weight
category. ...

Q In your nedical opinion, is his weight playing
arole in the fact that his back has not recovered
as well as it mght have foll owed back surgery?
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A. | feel like there is a |large percentage in his
inability to recuperate or rehabilitate due to his
body size, that’s correct....

Q If Doctor Germann hoped that he could return
to light duty with sone restrictions, would you
have any reason to disagree with himon that?

A. As a conpany doctor, | wouldn’'t let himgo

Q You're the conpany doctor for Al coa?
A. That's correct.

Q You wouldn’t let himgo back to Al coa or you
woul dn’t |let himgo back to any work at all?

A | wouldn't let himgo back to any work, if it
were ne.

Respondent No. 2 wote to the adm nistrative | aw judge
he parties on January 21, 2003:

Havi ng now conpl et ed di scovery by taking the
deposition of Dr. Patrick Antoon, the Second

I njury Fund acknow edges its liability for wage

| oss disability benefits in an anmount equal to
twenty five percent (25% to the body as a whol e.
By copy of this letter, | amrequesting M. Ryburn
provide me with a copy of his client’s payout
reflecting when his client ended its liability for
paynment of the anatom cal inpairnment rating. Upon
receipt, ny client wwll bring clainmnt’s paynents
current and then begin bi-weekly paynents of

per manent partial disability.

By coy (sic) of this letter, | am advising M.
Ryburn and M. Thomas of ny client’s position.

Hearing before the Conm ssion was held on February 5,

The cl ai mant contended t hat Respondent No. 2, Second
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I njury Fund, had controverted the claimant’s entitlenent to
wage-|l oss disability. The Fund contended that it “has
acknow edged its liability of wage-loss in the amount of 25
percent.” The Second Injury Fund’ s attorney presented the
claimant with a check at hearing w thout a deducted
attorney’ s fee.

The claimant testified at hearing:

Q M. Lee, how long would you say you are able
to sit at one tinme?

A. Not very long. |I'mnot going to put a tine on
it because sonetinmes it’s a little bit |onger than
others and sonetinmes it’'s just a yo-yo. | do
better when | |lay down. Wen we go sonewhere,

Joanie [claimant’ s spouse] <carries nme out of the
house and we have to stop, you know, several tines
bet ween Magnolia and Texarkana where | can get out
and walk a little bit, and we will get back in and
go on down the road a little bit and she wll
pull over and |l et ne out and wal k sone nore.

Q Are you able to stand for any length of tinme?
A. No, sir, not very |ong.

Q Wien you say you go out and wal k, how far are
t hese wal ks?

A.  Wthout stopping?

A. No nore than 20 feet, then | have to stop and
stand up straight and rest a little bit, and then
carry on and walk a little bit farther and then
when it eases up a little bit, I will, you know,
tell Joanie to cone on up and I will get in the
truck and we will go on
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Q Since your surgery, have you tried to work
any?

A. Not for nyself but | did go back to Al coa for

a short tine....It was on an assenbly line and |

had to just sit here, you know, just noving,

tw sting, which was aggravating ne, and, you know,

and then | fell several tines.

Q At some point you had to quit?

A.  Yes, sir.

Q Wiy did you have to quit?

A. | couldn't do ny job

The adm nistrative | aw judge found, “C ai mant has been
rendered permanently and totally disabled fromengaging in
gai nful enploynment as a result of his August 7, 2001,
conpensabl e injury when his age, education, pernmanent
restrictions and limtations are considered.” The
adm ni strative |aw judge found, “Respondent No. 2 has
controverted the paynment of wage | oss benefits to the
claimant.” Respondent No. 2, Second Injury Fund, appeals to

the Full Conm ssi on.

1. ADJUDI CATI ON

A.  Wage | oss

The wage-loss factor is the extent to which a

conpensabl e injury has affected the claimant’s ability to
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earn a livelihood. dass v. Edens, 233 Ark. 786, 346 S. W2d

685 (1961). Ark. Code Ann. 8§ 11-9-522(b) provides:

(1) I'n considering clains for permanent parti al

disability benefits in excess of the enployee’s

per cent age of permanent physical inpairnment, the

Workers’ Conpensati on Comm ssion may take into

account, in addition to the percentage of

per manent physical inpairnment, such factors as the

enpl oyee’ s age, education, work experience, and

other matters reasonably expected to affect his or

her future earning capacity.

Ark. Code Ann. 8§ 11-9-519(e) provides:

(1) “Permanent total disability” nmeans inability,

because of conpensable injury or occupational

di sease, to earn any neani ngful wages in the sane

or ot her enpl oynent.

(2) The burden of proof shall be on the enpl oyee

to prove inability to earn any neani ngful wage in

t he sane or other enploynent.

In the present matter, the Full Comm ssion finds that
the claimant failed to prove he was pernmanently and totally
di sabled. The claimant is only 45 years old and was
educat ed through the 12'" grade. The claimant’s primary
work history is with the respondents, which work includes
i ndustrial and sonetines manual |abor. The cl ai mant
testified that he sustai ned workplace injuries in 1990 and
1994 which did not require surgery. The parties stipulated
that the claimant sustained a conpensable injury to his back

i n August 2001. Dr. Gernann subsequently perfornmed surgery
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at L4-5, but the claimant testified that neither surgery nor
subsequent physical therapy relieved his pain.

Dr. Germann assigned tenporary work restrictions,
pursuant to a functional capacity evaluation, in Decenber
2001. Dr. Germann stated in January 2002, “I feel that he
could continue to work but a sitting job would be better.”
Dr. Germann, the treating neurol ogical surgeon, did not
opi ne that the claimant was permanently and totally
di sabled. Instead, Dr. Germann assigned only a 10% physi cal
impairment rating (3% attributable to the current injury) in
February 2002. Dr. Antoon stated in Novenber 2002, “He has
not recovered fromhis |unbar disc surgery.” The Conmm ssion
is entitled to review the basis for a doctor’s opinion in
deciding the weight and credibility of the opinion.

Maverick Transp. v. Buzzard, 69 Ark. App. 128, 10 S. W 3d 467

(2000). Dr. Antoon’s opinion that the clai mant had not
recovered fromsurgery is entitled to m ninmal weight when
conpared to Dr. Germann’s assessnent that the cl ai mant had
reached maxi num nedi cal inprovenent in February 2002. Dr.
Antoon, a famly practitioner, opined in Novenber 2002, “M.
Lee is 100 percent disabled.” Dr. Antoon testified at
deposition that this opinion was based on the claimnt’s

pai n and what he described as “objective” findings, which
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i ncluded range of notion testing. Nor does the Conm ssion
pl ace significant weight on Dr. Antoon’s statenent that the
cl ai mant “cannot withstand an FCE.” The record indicates
that the clai mant had previously undergone a functi onal
capacity evaluation, based in part on which the treating
neur ol ogi cal surgeon rel eased the clainmant to restricted
work. The Full Comm ssion also finds that the claimant is
not notivated to return to work. A lack of interest in
returning to work inpedes our assessnment of the claimant’s

| oss of earning capacity. City of Fayetteville v. Guess, 10

Ark. App. 313, 663 S.W2d 946 (1984). W note the
claimant’ s adm ssion at hearing that he had been physically
able to participate in an extended canping trip. Nor do we
find the opinion of Bob Wite, the claimnt’s sel ected
vocational specialist, to indicate that the claimant proved
he was entitled to permanent total disability.

The Full Conmm ssion finds that the clai mant proved he
was entitled to wage-loss disability of 25%in excess of the
claimant’ s 10% anat om cal inpairnment. The Full Comm ssion’s
finding in this regard is based on the claimant’s rel atively
young age, the claimant’s hi gh school education, and the
claimant’ s varied work history. W note the opinion of Dr.

Germann, the primary treating surgeon, that the clai mant was
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able to return to at least restricted work duties. Dr.
Germann did not opine that the claimant was permanently and
totally disabled. The record also indicates that the
claimant is not notivated to return to work. \Wen
considering all of this evidence before the Comm ssion, we
find that the opinions of Dr. Antoon and M. Wite in the
present matter are entitled to mniml weight.

B. Controversion

Ark. Code Ann. 8 11-9-715(a)(2)(B)(Repl. 2002) provides
t hat whenever the Conm ssion finds that a claimhas been
controverted, in whole or in part, the Comm ssion shal
direct that fees for legal services be paid to the
claimant’s attorney. One of the purposes of the attorney’s
fee statute is to put the economc burden of litigation on

the party that makes litigation necessary. Brass v. Wller,

23 Ark. App. 193, 745 S.W2d 647 (1988). Wether or not a
particular claimis controverted is a question of fact for

the Comm ssion. Alunm num Co. of Anerica v. Henning, 260

Ark. 699, 543 S.W2d 480 (1976). The nere fact that a
respondent investigates a claimprior to admtting liability

does not require a finding of controversion. Stucco, Inc.

v. Rose, 52 Ark. App. 42, 914 S.W2d 767 (1996).



Lee - F109355 15

The adm ni strative | aw judge found in the present
matter, “Respondent #2 has controverted the paynent of wage
| oss benefits to the claimant.” Respondent No. 2 states
that it “acknow edged its liability for wage | oss benefits
in the amount of 25%to the body as a whole four days after
taking the evidentiary deposition of the claimant’s treating
physi ci an and nedi cal expert....Follow ng the deposition,
the Fund pronptly acknowl edged its liability. It was error,
therefore, for the Adm nistrative Law Judge to find the
entire claimhas been controverted.”

The respondents therefore appear to argue that, after
t hey deposed Dr. Antoon and | earned his opinion that the
cl ai mant was permanently and totally disabled, their
vol untary decision to pay only 25% wage-| oss did not
constitute controversion.

As stated supra, one of the purposes of the attorney’s
fee statute is to put the econom c burden of litigation on
the party that nmakes litigation necessary. In the present
matter, after Dr. Germann’s assessnent of an anatom cal
rating, the claimnt conpleted a pre-hearing questionnaire
in June 2002. The claimant listed as an issue for
litigation (our enphasis) the extent of his “wage |o0ss.”

Respondent No. 2 stated in July 2002 that wage-|oss
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disability was not yet “ripe.” Respondent No. 2 told the
adm nistrative |law judge that it was conducting discovery.
The Conmi ssion notes that in August 2002, Respondent No. 2
listed for Iitigation (our enphasis) the “Extent of
claimant’s disability.” A pre-hearing order from Decenber
2002 stated that there would be a hearing on wage | oss and
permanent total disability. The record indicates that if
the claimant had not retained an attorney, he would not be
receiving any award for wage-loss disability. The Ful
Comm ssion therefore affirnms the adm nistrative | aw judge’s
finding that Respondent No. 2 controverted the claim

Based on our de novo review of the entire record, the
Ful | Comm ssion finds that the clainmant proved he was
entitled to wage-loss disability in the amunt of 25% W
reverse the admnistrative | aw judge' s decision that the
cl ai mant has been rendered permanently and totally disabl ed.
The Full Comm ssion finds that Respondent No. 2 controverted
the claimant’s entitlenent to wage-loss disability,
including our award of 25% The claimant’s attorney is
entitled to a fee on the claimant’s indemity benefits,
pursuant to Ark. Code Ann. 8 11-9-715(a)(Repl. 2002). For
prevailing in part on appeal to the Full Commi ssion, the

claimant’s attorney is entitled to a fee of five hundred
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dol l ars ($500), pursuant to Ark. Code Ann. 8§ 11-9-
715(b) (2) (Repl . 2002).

T IS SO ORDERED

OLAN W REEVES, Chairnan

KAREN H. MKI NNEY, Comm ssi oner

Conmi ssi oner Turner dissents.

DI SSENTI NG OPI NI ON

| must respectfully dissent fromthe opinion of

the mpjority finding that claimnt is not permanently and
totally disabled. The award of only 25%to the body as a
whol e i s i nadequat e conpensation under the facts of this
case.

The Second I njury Fund has acknow edged its
l[iability for permanent disability benefits. Thus, it mu
be renenbered that any physical condition affecting
claimant’s ability to earn neani ngful wages can be
considered in determning the extent of pernmanent
disability. Cbesity is certainly a condition that may be
i ncluded in this analysis.

Initially, | note that there is insufficient

evi dence to support the majority’s finding that claimnt

st

is
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not notivated to return to work. C ainmant has suffered at
| east two prior work-related injuries to his back.
Fol l owi ng each injury and after conservative treatnent,
claimant returned to his job, which involved considerable
manual |abor. It was only after the present injury that
cl ai mant has been unable to return to work.

The majority places great weight on the opinion of
Dr. CGermann that claimnt should try to return to work. 1In
fact, claimant foll owed this suggestion and did return to
work for the enployer for a short period of tine. Even
t hough cl ai mant was able to sit and stand as needed, he was
physically unable to performthe Iight duties required of
the position. In other words, claimant tried to return to
[ight-duty work and was physically unable to do so.
Cl ai mant shoul d not be penalized nowwth a finding that he
| acks notivation to return to work. Bob White, a vocational
specialist, and Dr. Antoon, claimant’s prinmary treating
physi ci an, have both opined that clainmant cannot work.
Claimant is not required to continue to make futile attenpts
at returning to work.

Moreover, Dr. Antoon, who is not only clainmant’s

treating physician but the conpany doctor for this enployer,
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stated that as claimant’s treating physician, he would not
allow claimant to return to work.

Additionally, Dr. Germann’s opinion that clai mant
shoul d attenpt a return to work with restrictions was voi ced
i n Decenber 2001 and January 2002. Dr. Germann did not

rel ease claimant from a neurosurgical standpoint unti

February 2002. At that tine, claimant’s treatnent was
transferred solely to Dr. Antoon. Dr. Antoon had the
benefit of seeing clainmant on a continuous and regul ar basis
for at |east another year. The opinions of Dr. Antoon and
Bob White cannot be disregarded without arbitrarily doing
so.

Finally, wthout belaboring the point, the facts
in the present case are strikingly simlar to, and just as

conpelling as, those in Wiitlatch v. Southland Land &

Devel opnent Ark. App. __ , S W3d ___ (January 21,

2004) (CA03-736). There are certainly no significant

di stingui shing facts between the two clains. In Witlatch,
the Court of Appeals had no difficulty reversing the

Comm ssion’s award of only 50% for wage-loss disability
after the Conm ssion found that clainmant was not pernmanently

and totally disabled. The Court directed the Comm ssion to
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enter an order awarding benefits for permanent total
di sability.
The opinion of the Administrative Law Judge
shoul d be affirnmed. Accordingly, | nust respectfully

di ssent .

SHELBY W TURNER, Conmi SSi oner



