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Decision of Administrative Law Judge: Reversed.  

OPINION AND ORDER

The respondents appeal a decision of the

Administrative Law Judge filed on October 7, 2004.

In a pre-trial order filed March 13, 2003, the

parties to this claim stipulated to the compensability of

the claimant’s injury of June 4, 2002. The care and

treatment that the claimant received under the direction of

Doctors Sharon Meador and Kent Davidson relative to his

compensable injury is not disputed here. In his opinion

filed October 7, 2003, the Administrative Law Judge found,
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in relevant part, that the medical treatment and services 

provided to the claimant after September 6, 2002, by Doctors

Evelyn Cathcart, Thomas Hart, and Zachary Mason, were

reasonably necessary for the treatment of his compensable

injury. Consequently, the Administrative Law Judge awarded

the claimant temporary total disability benefits from

November 13, 2002, through the end of his healing period,

which is a date yet to be determined. The respondents

contend that the Administrative Law Judge erred in finding

that any medical treatment provided to the claimant after

September 6, 2002, was reasonable and necessary in

connection with his compensable injury. Subsequently, the

respondents contend that the claimant is not entitled to

temporary total disability benefits for the time awarded.

A carefully conducted de novo review of the record

in its entirety reveals that the claimant failed to prove by

a preponderance of the evidence that his medical treatment

under the care of doctors Cathcart, Hart, and Mason, was

reasonably necessary in connection with his compensable

injury, nor was the decision to award temporary total

disability well founded. Accordingly, we find that the

decision of the Administrative Law Judge is hereby reversed.
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On June 4, 2002, the claimant suffered an

admittedly compensable injury that resulted from an auto

accident in which the claimant was involved while acting in

his capacity as a police officer for the respondent. The

claimant was responding to a call when his patrol car was

rear-ended by another car traveling approximately 35 MPH.

After the impact, the claimant exited his patrol car, began

checking the other individuals involved for injuries, then

radioed his supervisor to come to the scene. The claimant

experienced no immediate symptoms from his injury of 2002,

and did not require an ambulance. The claimant first noticed

sharp pains down his right leg and lower back pain after

having walked around for a few minutes. After other officers

arrived on the scene, the claimant went to his substation

and reported to his supervisor that he was beginning to have

a “great deal of pain.” Thereafter, the claimant was seen at

the Baptist Medical Center emergency room, where he was

provided with pain medication and instructed to follow-up

with a primary care physician. The claimant’s supervisor

instructed the claimant to contact the “city nurse,” who

referred the claimant to Dr. Sharon Meador, an occupational
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medicine specialist. The claimant saw Dr. Meador the

following day, June 5, 2002.

Doctor Meador examined the claimant, diagnosed him

with lumbosacral and mild cervical strain, and she treated

him with physical therapy and pain medications. While still

under Dr. Meador’s care, the claimant saw his personal

physician, Dr. Cathcart, who referred him to Dr. Daniel

I. Cartaya. On June 28, 2002, the claimant initiated and

paid for an MRI under the direction of Dr. Cartaya.

Dr. Meador continued to treat the claimant until July 17,

2002, at which time she referred him to family practice

specialist, Dr. Kent Davidson, at Arkansas Specialty

Orthopedics. Dr. Davidson treated the client from July 18,

2002, through August 26, 2002. While under Dr. Davidson’s

care, the claimant continued with physical therapy, pain

medications, and anti-inflammatories. Doctor Davidson

anticipated that the claimant should have reached the end of

his healing period no more than three months from the date

of his injury. On September 6, 2002, the respondent notified

the claimant that further treatment was no longer medically

necessary. On September 13, 2002, the claimant returned to

his family physician, Dr. Cathcart, whom subsequently
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referred the claimant to pain management specialist,

Dr. Thomas Hart. The claimant first saw Dr. Hart on

October 7, 2002, and two (2) days later the claimant

underwent a discogram at L2-S and CT scan of his lower spine

with contrast. Dr. Hart took the claimant off work as of

November 12, 2002, and on November 13 he performed

percutaneous discectomies at L3-4 and L4-5. On December 18,

2002, Dr. Zachary Mason, a neurosurgeon, examined the

claimant and ordered that he undergo a myelogram and post

myelogram CT scan. The radiology report of these studies

showed mild extradural ventral impingements of the

claimant’s spine. The claimant underwent a bilateral

decompressive laminectomy and medial discectomy at L4-5 on

February 3, 2003. The claimant returned to Dr. Mason for

post-operative follow-up appointments on March 5 and 

April 9 of 2003. On May 8, 2003, Dr. Hart referred the

claimant to Dr. Scott Archer for treatment of chronic back

pain. Dr. Archer recommended the claimant enroll in a lumbar

rehabilitation program.

The claimant’s medical treatment in this claim

takes two simultaneous courses. First is the medical

treatment provided by the respondent for claimant’s
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admittedly compensable injury of June 4, 2002. Second is the

medical treatment initiated by the claimant without the

knowledge or approval of the respondent. The precise nature

of his continuing pain is the main point of contention in

this claim.

As previously described, the claimant followed the

proper procedure in reporting his compensable injury. In

response thereto, the respondent provided the appropriate

and necessary medical services to treat his injury. The day

following his accident, the claimant was examined by

Dr. Meador who found that his reflexes and motor exam were

within normal limits. Based upon her examination of the

claimant and review of the emergency room x-rays, Dr. Meador

assessed the claimant with lumbosacral strain and cervical

strain. In her depositional testimony of June 23, 2003,

Dr. Meador described her evaluation of the claimant’s

condition as follows: “There was no evidence of any ruptured

disc or nerve root damage. And, I didn’t think it was

particularly severe.” Based upon her findings, Dr. Meador

recommended that the claimant return to modified work duty.

Referring to her follow-up visit with the claimant on

June 10, 2003, the doctor made the following statements:
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“Well, he didn’t seem as straightforward
that day. He wouldn’t look at me, just
kind of odd. And, when I did his
straight leg raise test it made his –-
his right leg improved which is
backwards. It shouldn’t do that if you
have a back injury.”

Doctor Meador noted that the claimant complained

of tenderness in his trapezious muscle and that his blood

pressure was elevated. She prescribed Naprosyn for his

muscle pain and recommended he see his family physician for

his blood pressure issues. At no time did she opine that the

claimant was unable to perform modified work duty. However,

in her clinic note dated June 10, 2002, she remarked that

the claimant:

“states that he has not returned to
work. He has taken sick leave instead,
because he does not want to sit at a
desk. He also states that this injury is
interfering with his ‘other business’
and [he] cannot keep his employees
happy.”

By the time of his June 19, 2002, visit with

Dr. Meador, the claimant was complaining of, among other

things, “more neck pain, headaches, numbness and tingling in

the right arm and leg,... .” The claimant also reported

weakness in his right ankle. Doctor Meador noted that the
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claimant’s physical examination of June 19th was “very

different” from those prior, in that the claimant “moved

normally” in the past, and by the time of his June 19th

exam, the claimant walked “kind of like an old man ...

Really an odd sort of way of moving.” Doctor Meador

testified that the claimant was “not really being

cooperative in trying a lot that day,” and that although his

DTR’s were normal, the claimant’s straight leg raise made

him complain of back pain, “which was a new thing.”

According to Dr. Meador, another significant finding that

day was “stock and glove numbness and decreased pinprick on

exam,” which indicated “non-physiological” symptoms. The

significance, she explained, is that these findings are

indicative of either “faking problems,” or somatization.

Dr. Meador admitted that she really did not believe that the

claimant was purposefully faking his problems, but she

suspected that he was having some “psychological trouble and

somatizing.” Doctor Meador recommended physical therapy for

the claimant and more x-rays, to insure that “nothing was

slipping.” By July 8, 2002, Dr. Meador found that the

claimant’s condition had improved, and she continued to

recommend modified work duty. In an addendum to her report
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of that visit, Dr. Meador noted that the claimant indicated

to her that he planned to resign from the police department

once she released him from her care. Upon her last

examination of the claimant on July 8, 2002, Dr. Meador

found that the claimant’s condition had improved, but that

he still complained of ongoing pain. Based upon the nature

of the claimant’s injury, and believing that his symptoms

should be decreasing instead of becoming worse by that time,

Dr. Meador directed that he be seen by orthopedic doctor,

Kent Davidson.  

         The claimant was first seen by Dr. Davidson on

July 18, 2002. Upon examining the claimant and reviewing

Dr. Cartaya’s MRI of the claimant’s cervical and lumbar

spine, Dr. Davidson determined that the claimant’s

compensable injury was lumbar strain with no fractures or

acute herniated disc. Dr. Davidson testified that the

claimant’s problems were “degenerative in nature, with no

problem that could be seen as related to a traumatic event.” 

This assessment was consistent with that of Dr. Meador.

Based upon his findings, Dr. Davidson recommended physical

therapy, drug therapy, and  modified work duty for the

claimant. Doctor Davidson testified that the claimant
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continued to make slow, but consistent improvement under his

care, and that he should have reached the end of his healing

period no more than three (3) months post-injury. Therefore,

Dr. Davidson testified that he was “kind of taken a little

bit aback” when the claimant informed him either during his

first or second visit that he intended to take a year’s

leave of absence from work. Based upon the claimant’s

continued significant improvement, as of August 26, 2002,

which was the date of the claimant’s last visit with him,

Dr. Davidson saw no medical reason to refer the claimant to

an orthopedic surgeon. 

The claimant did not return to Dr. Davidson after

August 26, 2002, but re-initiated treatment with

Dr. Cathcart. She examined the claimant and reviewed his MRI

studies, then referred him to pain and interventional spine

specialist, Dr. Hart, for a discogram. Dr. Hart performed a

discography on October 9, 2002, which was followed by a CT

scan of the claimant’s lumbar spine. The results of this

procedure were read by Dr. Andrew J. Getzoff who stated in

his Radiology Consultation Report, “Findings:  Alignment is

normal. There is no evidence of fracture. ... Impression:



Garland-F212210 -11-

Degenerative changes with anular tears at L3-L4 and L4-L5.”

In his report dated November 13, 2002, Dr. Hart stated:

“The discography was performed 10/9/02.
We clearly demonstrated and documented
that we had subjective reproduction
concordant back pain complaints.”

On December 18, 2002, he claimant was evaluated by

Dr. J. Zachary Mason, a neurosurgeon. From that visit,

Dr. Mason made the following comments, “MDM: High

complexity. I reviewed his [claimant’s] MRI scans with him,

which reveal cervical and lumbar degenerative disc disease,

but no disc herniations nor spine or nerve root

compression.” Dr. Mason ordered a myelogram  and post

myelogram CT scan of the cervical and lumbar spine. A

reading of those diagnostic procedures on December 27, 2002,

by Dr. Dan Chisholm revealed, in relevant part, that the

claimant suffered primarily from mild nerve impingement in

both the lumbar and cervical spine. Dr. Chisholm opined that

these impingements probably had a “congenital basis.” 

Although in her clinic note dated December 30,

2002, Dr. Cathcart was highly critical of the manner in

which the claimant’s medical treatment had been handled by

the respondent, she could offer no medical proof of a facet
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component to the claimant’s injury. She opined that the

“abnormal morphological appearance, the abnormal pressure

volumes, as well as subjectively [sic] reproduction of

concordant pain” was objective medical evidence that the

claimant’s “legitimate back pain complaints” resulted from

his “on-the-job injury.”

On January 22, 2003, Dr. Mason met with the

claimant to review his treatment options. In his report of

that visit, Dr. Mason diagnosed the claimant with, “Lumbar

spinal stenosis, L4-5; multi-level degenerative disc

disease.” Dr. Mason performed a lumbar laminectomy on the

claimant on February 13, 2003. The claimant’s discharge

diagnosis from that procedure stated that his condition was

that of “spinal stenosis secondary to bony and ligamental

hypertrophy.” After this procedure, Dr. Mason treated the

claimant conservatively and prescribed physical therapy for

the claimant, which began on April 10, 2003. Included in the

information presented in a patient history form from his

initial physical therapy visit was the following statement:

“PT [claimant] reports receiving very
little medical treatment until November
2002.” 
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By May 8, 2003, the claimant continued to complain of pain

and weakness, so Dr. Hart referred him for lumbar

rehabilitation.

Arkansas Code Annotated § 11-9-50(a)(1996),

directs that an employer shall promptly provide “such

medical ... services ... as may be reasonably necessary in

connection with the injury received by the employee.” The

claimant has the burden of proving that he is entitled to

requested medical treatment, by proving by the preponderance

of the evidence that the medical treatment is reasonably

necessary for the treatment of the compensable injury. See,

Dalton v. Allen Eng’g Co., 66 Ark. App. 201, 989 S.W.2d 543

(1999); See also, Norma Beatty v. Ben Pearson, Inc., Full

Commission Opinion filed February 17, 1989 (D612291, and

Smith v. Great Lakes Chemical Corporation, Full Commission

Opinion filed June 26, 2003 (E704933). What constitutes

reasonable and necessary treatment under this section is a

question of fact for the Commission. Georgia-Pac. Corp. v.

Dickens, 58 Ark. App. 266 (1997);(citing Gansky v. Hi-Tech

Eng’g, 325 Ark. 163, 924 S.W.2d 790 (1996). When assessing

whether medical treatment is reasonably necessary for the

treatment of a compensable injury, we must analyze both the



Garland-F212210 -14-

proposed procedure and the condition it is sought to remedy.

Deborah Jones v. Seba, Inc., Full Commission Opinion field

December 13, 1989 (D512553) Moreover, “When deciding any

issue, administrative law judges and the commission shall

determine, on the basis of the record as a whole, whether

the party having the burden of proof on the issue has

established it by a preponderance of the evidence.” A.C.A.

§11-9-704 (c)(2).

The record reflects that the claimant received

prompt and appropriate medical services and treatment

following his admittedly compensable injury. Upon proper

notification, the respondent immediately directed the

claimant to Dr. Meador, who appears from the record to be a

well-qualified and competent physician. When the claimant

did not respond within a reasonable amount of time to

Dr. Meador’s treatment, and the claimant’s increased

complaints of pain seemed to contradict her physical

findings, she referred the claimant to Dr. Davidson, whom is

also apparently well qualified to evaluate and treat

patients such as the claimant. Based upon his physical

examinations of the claimant, the results of an MRI, X-rays,

and other objective testing, Dr. Davidson diagnosed and
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treated the claimant conservatively for lumbar muscle strain

and spasm. Apparently unknown to either Dr. Davidson or

Dr. Meador, however, the claimant was simultaneously being

seen by his family physician, Dr. Cathcart, during this

time. Despite her later rather scathing remarks regarding

the treatment the claimant received under the care of

doctors Meador and Davidson, Dr. Cathcart initially made a

similar assessment of the claimant’s condition: “Pain of the

lumbar area with right radicular symptoms, consistent with

sacroiliac sprain and some sciatic inflamation.” Dr.

Cathcart appeared to place great emphasis on the fact that

morphological disc changes were revealed from the discogram

performed by Dr. Hart in October of 2002. These changes,

however, were never definitively attributed to the

claimant’s compensable injury within a reasonable degree of

medical certainty. Instead, these abnormalities were

consistently attributed to degenerative disc disease and

stenosis of the lumbar spine, and at no time was an injury

such as traumatic disc extrusion or fracture of the lumbar

spine identified. Apart from his physical therapy and pain

medications, the claimant’s treatment, including the surgery
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performed in December 2002 by Dr. Mason, was directed toward

degenerative changes unrelated to his work-related injury.  

It is significant to note that in April of 1999,

the claimant was involved in a non-work related auto

accident which resulted in injury to his neck and shoulders.

Specifically, he was treated for “myofacial pain syndrome in

his bilateral traps and teres major and left

sternocleidomastoid muscle as well as bilateral occipital

neuralgia.” The claimant had some evidence of “bilateral

rotator cuff tear” from that accident, and an MRI revealed

“mild congenital narrowing of C-3,4 at the C-5, 6 disc

space, with no significant canal stenosis,” and “minimal

C-3, 4, C-4, 5 disc bulge with no significant focal

herniated disc.” The claimant underwent physical therapy and

injections for his injuries, and he was released to return

to full unrestricted work duty on August 17, 1999. His

treating physician, Dr. Kevin Collins, assessed him with a

5% impairment rating. Although severe headaches were

reportedly a major problem for the claimant throughout his

treatment of this injury, the claimant consistently denied

having a history of headaches during his treatment

associated with his compensable injury of 2002. 
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Furthermore, medical reports associated with the claimant’s

treatment for his 2002 compensable injury contain little

reference to this prior injury, specifically in terms of how

it might affect his overall diagnosis and treatment.

As for the claimant’s award of additional

temporary total disability for that time he was treated by

doctors Hart and Mason, temporary total disability is

defined as that period within the healing period in which an

employee suffers a total incapacity to earn wages. Ark.

State Highway & Trans. Dept. v. Breshears, 272 Ark. 244, 613

S.W.2d 392 (1981). The healing period continues until the

employee is as far restored as a permanent character of his

injury will permit. Mad Butcher, Inc. v. Parker, 4 Ark. App.

124, 628 S.W.2d 582 (1982). If the underlying condition

causing the disability has become stable, and if nothing

further in the way of treatment will improve the condition,

the healing period has ended. Id. The persistence of pain

does not suffice to extend the healing period or to find

that the claimant is totally incapacitated to earn wages.

Mad Butcher, Inc. v. Parker, 4 Ark. 124, 682 S.W.2d 582

(1982). Moreover, if an injured employee refuses suitable

employment within his limitations, which is actually offered
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to or procured for the injured employee, the employee “shall

not be entitled to any compensation during the continuance

of the refusal, unless in the opinion of the Commission, the

refusal is justifiable.” A.C.A. §11-9-526.

The medical evidence in this claim supports a

finding that the claimant suffered a lumbar strain from his

compensable injury of June 2002. Dr. Davidson testified that

an injury of that nature should take, at most, three (3)

months to completely heal. Test after medical test revealed

no disc herniation, spinal fractures or compression, etc...,

that would indicate that the claimant’s healing period

should extend past the time he was treated by Dr. Davidson.

And although the claimant continued to progress

physiologically, he continued to complain of increasing

pain. Furthermore, certain indicators early in his

treatment, i.e., stock and glove numbness, alerted

Dr. Meador that the claimant could be experiencing

somatization. The record indicates that the claimant made

good initial progress with Dr. Meador, but that for no

apparent reason, his reported symptoms worsened after his

first visit with Dr. Cathcart.
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The record reveals that the claimant was at no

time during his treatment with Drs. Meador or Davidson

restricted from modified duty with his respondent employer

while under the care of doctors Meador and Davidson. At no

time did the respondent employer fail to offer modified work

duty, i.e., a desk job, to the claimant during the time of

his recovery. The claimant, however, refused to accept

certain offers of availability of modified duty. For

example, Sergeant Halbert Miller of the Little Rock Police

Department stated that, “the first time it [modified duty]

came around, it was at the substation answering the

telephone up front.” He then testified that the claimant

refused this opportunity because “he couldn’t – he didn’t

think he’d have time. If he did work, he’d have to sit in a

chair and there was no way he could be there.” According to

the sergeant, the claimant opted instead to stay off work.

Sergeant Halbert further testified that the claimant did

accept modified duty in the “radio room,” after he was

denied permission to take a year’s leave of absence.

Sergeant Halbert stated that the claimant requested the

year’s leave in order to “get himself well to where he could

come back to work and not have to work for modified duty or
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light duty.” The record reveals, however, that the claimant

owns and operates a home-based security company in which he

continued to actively participate after his compensable

injury. Furthermore, the claimant took a cruise at the end

of July, 2002.

We find that the weight of the credible evidence

refutes the claimant’s contention that his treatment under

doctors Cathcart, Hart, and Mason was causally related to

his compensable injury. Nor was it reasonably necessary to

the treatment of his compensable injury. Medical evidence

showed that the claimant suffered from degenerative disc

disease which could have accounted for his continuing

complaints of pain. However, in terms of his compensable

injury, we find that the claimant had reached the end of his

healing period and there was no physiological justification

for the additional medical treatment that he received after

August of 2002. In reference to his disability benefits, the

claimant’s contention that he could not work a modified duty

schedule is unpersuasive. Neither Doctor Meador nor Davidson

could find a physical reason why the claimant would not be

able to work with certain restrictions during his healing

period, and the respondent employer made modified duty
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available to the claimant. In fact, the claimant continued

to participate in his home-based business, at the very least

answering phones, which is what he could have done with the

respondent had he been so willing. For all of the above-

stated, the decision of the Administrative Law Judge is

hereby reversed.

IT IS SO ORDERED.

                             _______________________________
                             OLAN W. REEVES, Chairman

    _______________________________
    KAREN H. McKINNEY, Commissioner

Commissioner Turner dissents.

DISSENTING OPINION

I must respectfully dissent from the opinion of

the majority finding that claimant failed to prove by a

preponderance of the evidence that he is entitled to

additional benefits for his admittedly compensable back

injury.  

Respondent chose Dr. Sharon Meador as claimant’s

treating physician.  As noted by the majority, Dr. Meador

eventually referred claimant to Dr. Davidson. An indication
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of respondent’s mistreatment of this claim is its conduct

during the time Dr. Davidson was seeing claimant. The

majority even criticizes claimant for not returning to

Dr. Davidson for additional treatment. However, I point out

that claimant did not return to Dr. Davidson because

respondent had already informed him that it would not pay

any more benefits on this claim. Thus, there is no good

reason claimant would return to a physician chosen by

respondent rather than his personal physician.

Additionally, respondent did not even allow

Dr. Davidson to complete his treatment plan.  Claimant last

saw Dr. Davidson on August 26, 2002. On that visit,

Dr. Davidson’s treatment plan included continued physical

therapy, anti-inflammatory medications, prescription muscle

relaxers, modified work duty, and a return to the clinic in

three weeks. Before any of this plan could be accomplished,

respondent controverted claimant’s entitlement to any

additional benefits.  

Further, I must point out that the majority is

simply inaccurate in repeatedly describing the diagnostic

testing as showing only degenerative or congenital

conditions. Physical examinations and diagnostic testing
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subsequent to respondent’s controversion revealed objective

findings sufficient to justify an award of additional

medical treatment and benefits for temporary total

disability. First, Dr. Catheart noted muscle spasms, which

are objective findings of an underlying abnormality

requiring treatment. Second, discograms performed under the

direction of Dr. Hart revealed annular tears at L3-L4 and

L4-L5. Third, I strongly disagree with the majority’s

finding that Dr. Mason diagnosed claimant with only

degenerative disc disease. A myelogram and post-myleogram CT

scan were performed under the direction of Dr. Mason. The

majority characterizes these findings as congenital. While

admittedly the interpretation of these tests speak of mild

narrowing of the spinal canal, which is thought to be on a

congenital basis, the impression goes on to describe a

broad-based disc protrusion laterally superimposed on the

disc bulge at L4-L5 that impinges on the L4 nerve root. 

Thus, the impingement syndromes were caused by disc

protrusions or bulges, and there is no evidence that these

findings were considered congenital in nature.  

Based on claimant’s credible testimony, the

multiple objective findings of underlying lumbar
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abnormalities, and the lack of any evidence of a nonwork-

related explanation for these abnormalities, I find that

claimant has met his burden of proof and, accordingly, the

opinion of the Administrative Law Judge should be affirmed

in its entirety.  

______________________________
SHELBY W. TURNER, Commissioner

                    


