BEFORE THE ARKANSAS WORKERS COVPENSATI ON COWM SS| ON
CLAI M NO. F209479

DANNY HEBERT,
EMPLOYEE CLAI MANT

J. D. & BILLY H NES TRUCKS, | NC.,
EMPLOYER RESPONDENT

ZENI TH | NSURANCE,
| NSURANCE CARRI ER RESPONDENT

OPI NI ON FI LED JANUARY 23, 2004

Upon review before the FULL COM SSION in Littl e Rock,
Pul aski County, Arkansas.

Cl ai mant represented by HONORABLE GREGORY G LES, Attorney at
Law, Texar kana, Arkansas.

Respondent s represented by HONORABLE J. NMATTHEW MAULDI N,
Attorney at Law, Little Rock, Arkansas.

Deci sion of the Adm nistrative Law Judge: Reversed.

OPI Nl ON AND ORDER

Cl ai mant appeal s an opi ni on and order of the
Adm ni strative Law Judge filed May 5, 2003. The
Adm ni strative Law Judge found that claimant did not sustain
an injury arising out of and in the course of his enpl oynent
on or about July 16, 2002. After reviewing the entire
record de novo, the Full Comm ssion reverses the opinion of
the Adm ni strative Law Judge.
. H STORY

Cl ai mant, age 39, began working as a short haul

truck driver for respondent in April 2002. d ai mant
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testified that he was educated through the ei ghth grade.
Wth regard to prior injuries, claimant testified that he

i ncurred a conpensable work related injury to his |eft foot
in 1997 and sought treatnent for his | ower back in 1998
resulting froma nonwork-related injury. Caimant testified
that he had a full recovery after receiving treatnent for
these injuries.

On July 7, 2002, respondent issued a newer nodel
truck to claimant based on his seniority. C ai mant
testified that this new truck drove very rough, which caused
himto frequently bunp his head on the ceiling of the cab.
Claimant testified that while driving the truck, and pulling
a |l oaded trailer, on July 16, 2002 or July 18, 2002, he
bunped his head on the ceiling of the cab so hard that he
began to experience neck, shoul der, and back pain and has
al so devel oped nunbness in his arm Cainmant testified that
prior to this occurrence, he told the dispatcher and the
mai nt enance departnment that the truck rode rough. C ai mant
also testified that he told the dispatcher the norning after
this specific incident that he had hit his head while
driving the truck. daimant continued to work until August

7, 2000 when he infornmed the dispatcher on duty that he
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could not cone in to work due to his pain and that he was
going to a doctor.

On August 7, 2002, claimnt sought treatnent from
Dr. Chris Prineaux, a chiropractor. Caimant conpleted a
guestionnaire at Dr. Prinmeaux’'s office regarding his pain
and wote that the cause of his pain was “new truck.”
Claimant was treated by Dr. Prineaux on August 7", 8" 9th
and 12'" for conplaints of neck and shoul der pain. Dr.

Pri meaux rel eased claimant from work on August 7'", 8'", and
oth, Claimant did not formally report his injury until

August 13, 2002, when respondent’s safety director contacted
him The First Report of Injury, dated August 13, 2002,
states that “[t] he enpl oyee was driving a truck when his
head hit the ceiling of the truck, resulting in pain to his
head, neck and back areas.” On the FormN filed with the
Commi ssion, claimant also stated that the cause of his
injury was “Rough Riding Truck.”

The first witten conplaint regarding the truck
riding rough is dated August 1, 2002. The record contains
three records evidencing service on the truck’s suspension
system On August 1, 2002, the rear suspension arm bushi ngs
wer e checked and the technician noted that they needed to be

repl aced on the right rear axle. On August 5, 2002, the
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| evel ing val ves that function as the cab’s suspensi on system
were adjusted and the cross nenber was repaired. On August
13, 2002, the cross nenber under the cab was repl aced.

Davi d Jackson, the respondent enployer’s tire
manager, testified that he test drove the truck after
claimant told himthat it was riding rough. M. Jackson
testified that he drove the truck and pulled an enpty
trailer on both the interstate and a two-1ane road and t hat
the truck did not ride rough. M. Jackson also testified
that he drove the truck a second tine in the truck yard in
response to a conplaint of a “popping* noise comng fromthe
truck. At that time, it was determ ned that the cab’s
suspensi on bolt, a conponent of the cross nmenber, was | oose.
M. Jackson al so drove the truck on or about August 13, 2002
at the request of the respondent enployer’s safety manager
and stated that the truck did not ride rough. M. Jackson
drove the truck with a | oaded trailer on a 140 mle round
trip assignnment sonetinme during August 16, 2002 and August
29, 2002, the period that claimnt was on |ight duty, and
testified that the truck did not ride rough

Wayne Morrow, the Fl eet Mintenance Director,
testified that on August 1, 2002 the truck was inspected and

the technician noted that the rear suspension arm brushings
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needed to be replaced on the right rear axle. M. Mrrow,
however, al so inspected the rear suspension arm brushi ngs
and did not think that they needed to be replaced because
they did not have any internal wear. M. Mrrow al so
testified that he worked on the truck when cl ai mant
conplained that it nade a popping noi se and di agnosed t he
cause a relating to | oose bolts on the “cross nenber
directly underneath the cab air-ride system” M. Morrow
expl ained that this cross nenber “actually supports and

hol ds the franme together of the truck.” On August 13, 2002,
t he cross nenber was replaced. On August 13, 2002,
respondent’s safety director called M. Mrrow and asked him
to inspect claimant’s truck due to a driver injury. M.
Morrow testified that he inspected and test drove the truck
on August 13, 2002 and did not detect any problenms with the
t ruck.

On August 13, 2002, claimant was sent to the
conpany doctor, Dr. Charles Vernont. Dr. Vernont's office
notes fromthat date state that claimant “clainms he was in a
truck and he bounced up and hit his head and he has been
seeing a chiropractor since then, 3-4 tinmes. He is
conplaining of pain in the neck and upper back. He is not

particularly point tender. He has nuscle spasmin the upper
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ri ght neck.” X-rays taken of claimant’s back reveal ed
normal thoracic and cervical spine. Dr. Prineaux and Dr.
Vermont, however, noted objective findings of swelling and
nmuscl e spasns in the upper thoracic area, right neck, and
upper back between the shoul der bl ade and spi ne.

Claimant did not work from August 7, 2002 to
August 15, 2002, and worked a light duty assignnment from
August 16, 2002 to August 29, 2002. d ai nmant underwent
physi cal therapy at Hope Physical Therapy Center for
approxi mately one week before the claimwas controverted on
August 22, 2002. Dr. Vernont's August 29, 2002 office note
states that claimant still had nmuscle spasm and advi sed
agai nst returning claimnt to work. Cl ai mant has not
returned to work since August 30, 2002.

Cl ai mant was | ast seen by Dr. Vernont on Septenber
20, 2002. On that date, Dr. Vernont recommended t hat
cl ai mant undergo an MRI of his back, but claimnt did not
undergo this examdue to the fact that respondent
controverted the claimand claimant was unable to pay for
the exam Dr. Vernont’s notes fromthe Septenber 20"
eval uation state that he cannot rel ease claimant to work at
that tinme and that claimant has not been following up with

hi mdue to the fact that the claimwas controverted and
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cl ai mant has no noney to pay for nedical treatnent or

physi cal therapy. Dr. Vernont has not released claimnt to
return to work. Clainmant has discontinued treatnment with
Dr. Vernont because he could not afford to pay for nedica
treatment. C aimant has not worked anywhere since August
30, 2002 and testified that he is in too much pain to work.
Claimant testified that he has not been infornmed that he was
term nat ed.

1. ADJUDI CATI ON

A. Conpensability

To prove a conpensable injury as a result of a
specific incident that is identifiable by time and pl ace of
occurrence, the followi ng requirenents of Ark. Code Ann. 8§
11-9-102(4)(A) (i) (Repl. 2002), nust be established: (1)
proof by a preponderance of the evidence of an injury
arising out of and in the course of enploynent; (2) proof by
a preponderance of the evidence that the injury caused
internal or external physical harmto the body which
requi red nedical services or resulted in disability or
deat h; (3) nedical evidence supported by objective findings,
as defined in Ark. Code Ann. 8§ 11-9-102(16), establishing

the injury; and (4) proof by a preponderance of the evidence
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that the injury was caused by a specific incident and is
i dentifiable by tine and place of occurrence.

W find that clainmant has proven by a
preponderance of the evidence that he sustained a
conpensabl e injury to his neck and upper back. While
claimant did not file a formal report of injury with
respondent until August 13, 2002, we find that claimnt’s
uncontroverted testinony establishes that he reported to the
di spatcher on duty within a day of the incident that the
truck needed to be repaired because it rode rough and caused
himto hit his head. The “statutory definition of
conpensabl e injury does not require a tinmely reporting of an
injury, or the receipt of nedical treatnment within a

specified period of tinme.” Services Chevrolet v. Atwod, 61

Ark. App. 190, 194. See also, Reed v. Arkansas Mt hodi st

Hospital, Full Comm ssion Opinion filed Novenber 4, 1999
(E809731) (“Moreover, the conpensability of a specific
incident injury is not contingent upon tinely reporting.
This is so regardl ess of an enployer’s internal policy
governing the reporting of work-related injuries.”)
Further, we find that clainmant’s testinony
regardi ng the specific incident is corroborated by the

guestionnaire he conpleted in Dr. Prinmeaux’s office on
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August 7, 2002, in which claimant wote that the cause of
his pain was due to a “new truck.” W credit this

expl anation as sufficient corroboration of clainmant’s
injury, especially in light of the Iimted space provided on
the form Cdaimnt’s testinony is further corroborated by
Dr. Vernont’s notes on August 13, 2002, which describe the
incident in nore detail, and by claimant’s description of
the cause of his injury that he wote on the Form N that was
submtted to the Comm ssion. W, therefore, credit
claimant’s testinony that he sustained injuries to his neck,
shoul der, and back when he bunped his head forcefully

agai nst the ceiling of the truck.

We further find that the record contains objective
findings establishing claimant’s injury as evidenced by Dr.
Primeaux’ s observation of swelling and nuscle spasns in
claimant’s right shoulder, and Dr. Vernont’s observation of
muscl e spasns in claimant’s right neck and upper back
bet ween t he shoul der bl ade and the spine.

The Adm nistrative Law Judge’ s concl usi on that
“[t] he mai ntenance records and testinony of the w tnesses
reflect that respondent was unable to confirmthat the
vehicle in fact rode rough, as asserted by the claimant or

to find a nechanical problemw th the vehicle which could



Hebert - F209479 10

serve as a source of a rough ride due to the suspension
system” ignores facts in the record. Respondent’s w tness,
Davi d Jackson, testified that repairs were nmade to the
suspensi on and he coul d not confirmwhether the repairs had
been made prior to when he test drove the truck. Wrk
orders in the record confirmthat repairs were nade to areas
i nvol ving the suspension on at |east three occasions from
August 1' to August 13'". \Wayne Morrow, a w tness for
respondent, testified that he test drove and inspected the
truck on August 13'" when respondent’s safety director,

Betty Cornelius, contacted himregarding investigation of
the incident and that he did not find any problenms with the
suspension or notice that the truck was riding rough. This
i nvestigation, however, took place after the truck had been
serviced for suspension related repairs.

For these reasons, we therefore find that claimnt
proved by a preponderance of the evidence that he sustai ned
a conpensable injury on or about July 16, 2002 or July 18,
2002.

B. Tenporary Total Disability Benefits

Tenporary total disability for unschedul ed
injuries is that period within the healing period in which a

claimant suffers a total incapacity to earn wages. Ark.
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State H ghway & Transportation Dept. v. Breshears, 272 Ark.

244, 613 S.W2d 392 (1981). The healing period ends when
t he underlying condition causing the disability has becone
stable and nothing further in the way of treatnment wll

i nprove that condition. Md Butcher, Inc. v. Parker, 4 Ark.

App. 124, 628 S.W2d 582 (1982).

We find that there is no evidence that claimant’s
heal i ng period has ended nor is there any evi dence that
cl ai mant has reached maxi num nmedi cal inprovenent. W
further find that claimant credibly testified that his
injury prevents himfromworking and that no doctor has
released himto return to work. We find, therefore, that
claimant has remained in his healing period and that he is
totally incapacitated to earn wages.

Based on our de novo review of the entire record,
the Full Comm ssion finds that the respondents are liable to
claimant for additional nedical benefits and for tenporary
total disability from August 7, 2002 through August 15,
2002, and from August 30, 2002 to a date yet to be
determ ned. All accrued benefits shall be paid in a |unp
sum w t hout di scount and with interest thereon at the | awful

rate fromthe date of the Adm nistrative Law Judge’s
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decision in accordance with Ark. Code Ann. 8 11-9-809 (Repl.
2002).

Since claimant’s injury occurred after July 1,
2001, claimant’s attorney’s fee is governed by the
provi sions of Ark. Code Ann. 8§ 11-9-715 as anended by Act
1281 of 2001. Conpare Ark. Code Ann. § 11-9-715(Repl. 1996)
with Ark. Code Ann. 8§ 11-9-715 (Repl. 2002). For prevailing
on this appeal before the Full Conm ssion, claimnt’s
attorney is hereby awarded an additional attorney’'s fee in
t he amount of $500.00 in accordance with Ark. Code Ann. §
11-9-715(b) (Repl. 2002).

I T IS SO ORDERED.

OLAN W REEVES, Chairnman

SHELBY W TURNER, Comm ssi oner
Comm ssi oner McKi nney di ssents.
DI SSENTI NG OPI NI ON
| nmust respectfully dissent fromthe majority’s
opi nion finding that the clai mant sustained a conpensabl e
injury on or about July 16, 2002. Based upon ny de novo
review of the record, | find that the claimant has failed to

meet his burden of proof.
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In my opinion, a review of the evidence
denonstrates that the claimnt’s account of how the alleged
acci dent occurred lacks credibility. The clainmant, who is
only 5 6" tall, testified that he struck the ceiling of his
tractor cab nunmerous tines while the seat was positioned
down and forward to acconmopdate the claimant’s stature. The
claimant also testified that he would hit his head not only
while the truck was traveling at 55 to 60 mp.h., but also
when the truck was traveling at only 5 to 10 mp.h. over
scales. There were no witnesses to the all eged accident
occurring at Mle Marker 54 which forns the basis of the
claimant’ s claim

The claimant’s testinony is not credible
considering that two different enpl oyees of the respondent-
enpl oyer, including the Fl eet Maintenance Director, drove
the truck and came to the conclusion that there was nothing
wong with the way the truck drove or rode. Subsequent test
drives by David Jackson, the Tire Manager, and Wayne Morrow,
the Fl eet Miintenance Director, denonstrated that the truck
gave its driver a snooth ride. Significantly, David
Jackson’s first test drive clearly occurred while the
claimant was still operating truck 688 and while the

claimant was still conplaining that it gave hima rough
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ride. Also, the Claimant admtted that the nmechanics could
not substantiate his conplaints, which is al so evident

foll owing a review of the maintenance records, but the

cl ai mant believed that Wayne Morrow found and fixed the
probl em However, M. Mrrow testified that he never found
anything wong with the ride of the truck.

O her evidence in the record sheds light on the
claimant’s credibility. On May 23, 2001, while treating for
depression, the claimant told his counselors that he
perceived child support as stealing fromhim—the clai mant,
and that he planned on quitting his job in order to avoid
payi ng child support. On July 5, 2001, the claimant told his
counsel ors that he was working 50 hours per week, and
pl anned to conti nue working unless child support began
t aki ng noney out of his check.

Follow ng the claimant’s all eged specific work-
rel ated accident, he told Dr. Vernont on Septenber 20, 2002,
that he was counting on his workers’ conpensation appeal to
pay for his nedical care because he had no noney.
Furthernore, on Septenber 30, 2002, the claimnt refused to
pay five dollars ($5.00) toward his balance with
Dr. Vernont. However, it is interesting to note that the

claimant also told his counsel ors on Novenber 26, 2002, that
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he was having trouble with the IRS, and as a result, he had
| ost his Internet and Direct TV services.

| find the claimant not to be a credible wtness.
Questions concerning the credibility of witnesses and the
wei ght to be given to their testinony are within the

excl usive province of the Comm ssion. Wite v. Geqq

Agricultural Ent., 72 Ark. App 309, 37 S.W3d 649 (2001).

When there are contradictions in the evidence, it is within
the Conm ssion’s province to reconcile conflicting evidence
and to deternmine the true facts. 1d. The Comm ssion i s not
required to believe the testinony of the claimnt or any

ot her witness, but nmay accept and translate into findings of
fact only those portions of the testinony that it deens
worthy of belief. [Id.

Nei t her the Workers’ Conpensation Act nor Arkansas
case |law contains a requirenent that the Conm ssion
personal |y hear the testinony of any witness. There is
nothing in the statutes that precludes the Comm ssion from
accepting or rejecting any finding made by the
Adm ni strative Law Judge, including findings pertaining to

the credibility of witnesses. Stiger v. State Tire Serv.,

72 Ark. App. 250, 35 S.W3d 335 (2000). By allow ng the

Conmmi ssion to revi ew evidence or, if deened advi sabl e, hear



Hebert - F209479 16

the parties, their representatives and w tnesses, Ark. Code
Ann. 811-9-704(b)(6)(A) (Repl. 2002), adequately protects a
claimant’s due-process rights. 1d. Wen the Conmi ssion
reviews a cold record, deneanor is nerely one factor to be
considered in determning credibility. Numerous other
factors nust be considered, including the plausibility of
the witness' s testinony, the consistency of the witness’'s
testinmony with the other evidence and testinony, the
interest of the witness in the outconme of the case, and the
Wi tness’s bias, prejudice, or notives. 1d. “The flexibility
permtted the Comm ssion adequately protects the clainmant’s
right of due process of law " |d.

Therefore, after | consider all the evidence in
the record and the claimant’s lack of credibility, | find
that the claimant has failed to prove by a preponderance of
t he evidence that he sustained a conpensable injury.
Accordingly, for all the reasons set forth herein, |

respectfully dissent fromthe majority opinion.

KAREN H. MKI NNEY, Comm ssi oner



