BEFORE THE ARKANSAS WORKERS' COVPENSATI ON COWM SS| ON

CLAIM NO F112391

WLLI AM GRAHAM EMPLOYEE CLAI MANT
JENKI NS ENG NEERI NG, | NC., EMPLOYER RESPONDENT
FEDERAL | NSURANCE COVPANY, CARRI ER RESPONDENT

OPI Nl ON FI LED MARCH 12, 2004

Upon review before the FULL COM SSION, Little Rock, Pul ask
County, Arkansas.

Cl ai mant represented by HONORABLE M KEI TH WREN, Attorney at
Law, Little Rock, Arkansas.

Respondent represented by HONORABLE CAROL LOCKARD WORLEY
Attorney at Law, Little Rock, Arkansas.

Deci si on of Admi nistrative Law Judge: Rever sed.

OPI Nl ON AND ORDER

This case cones on for review by the Ful
Comm ssi on on appeal by respondent froman opinion filed
herein by an Adm nistrative Law Judge on July 24, 2003.
Anong ot her things, the Adm nistrative Law Judge
entered the foll ow ng undi sputed findings of fact and
concl usi ons of | aw

1. On March 1, 1998, the
rel ati onshi p of enpl oyee-
enpl oyer-carrier existed
bet ween the parties.

2. On March 1, 1998, the cl ai mant
earned wages sufficient to
entitle himto weekly
conpensati on benefits of
$240.00 for total disability
and $180. 00 for pernmanent
partial disability.
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3. On March 1, 1998, the clai mant
sustai ned a conpensable injury
to C6-7 intervertebral disc.
4, The paynents of benefits
accrui ng through Cctober 8,
2001, and all appropriate
benefits have been paid.
However, respondents appeal the Adm nistrative Law
Judge’s award of the follow ng benefits: (1) indemification
for nedical treatnent received on or after Cctober 9, 2001
particularly those rendered by and at the direction of Dr.
Gles; (2) the claimant’s entitlenment to tenporary total
disability benefits accruing on or after Cctober 31, 2001;
and, (3) the claimant’s entitlenment to any permnent
disability benefits. The respondents specifically contend
that the nedical treatnent sought subsequent to Cctober 2001
was not reasonable, necessary, or related to the claimant’s
conpensabl e injury of 1998, and an award of tenporary total
disability benefits and pernanent physical inpairnent
disability benefits is, therefore, inappropriate. After
conducting a de novo review of the entire record, we agree
wi th respondents. Therefore, we find that the Administrative

Law Judge’ s award of nedical benefits subsequent to Cctober

2001, as well as the award of tenporary total disability and
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permanent partial disability benefits nust be and hereby is
reversed.
Hi story

At the tinme of his conpensable injury of March 1,
1998, the claimant had been enpl oyed for eleven (11) years
as a “punper” for the respondent, Jenkins Engi neering, |nc.
As such, it was the claimant’s job to service gas wells. The
claimant testified that on March 1, 1998, while servicing a
dehydrat or on one of these wells, he noticed a “warm
sensation goi ng down [his] neck.” According to the
claimant’ s testinony, this sensation occurred while he was
standing on a step |adder attenpting to pour liquid froma
five-gallon bucket into a funnel. Noticing only m nimal pain
i mredi ately thereafter, the claimnt finished servicing his
route. By that evening the clainmant’s synptons had increased
and he felt as though he had strained a muscle. The
following norning the claimant felt sharp pain between his
shoul der bl ades on his left side with shooting pain to his
| eft elbow. The clainmant stated that his wife had to help
hi m out of bed and assist himin dressing that norning.

Later on March 2, 1998, the claimant visited
Dr. Mchael Westbrook at the Westbrook Medical Cinic, whom

initially assessed the claimant with myal gia for which he
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prescri bed Skel axi n and Naproxen. On March 24, 1998,
Dr. Westbrook sent the claimant to St. Edwards Mercy Medi cal
Center for a CT scan which revealed “central and left side
herniation C6-7" with “mld mniml spurring associated with
mld disc bulging.” The claimant was then referred to a
neur osurgeon, Dr. Joseph W Queeney, at the Cooper dinic.

An MRl on March 27, 1998, reveal ed “noderate |eft
paracentral disk protrusion at C6-7" with “mniml centra
di sk bul ges at C5-6 and C3-4.” After being advised of his
options, the clainmnt elected conservative rehabilitative
treatment which involved approximately (6) nonths of
physi cal therapy, spinal adjustnents, exercises, and
nmedi cations. Hi s prognosis at that tine was “fair-good.”

The cl ai mant began treating with Dr. Phillip
U nschnei der at the Ozark Chiropractic Cinic on April 7,
1998. Doctor U nschnei der gave the clainmant a “favorable
prognosis,” and the claimant reportedly made steady progress
t hroughout the course of this treatnment. For exanple, by the
end of August, 1998, Dr. U nschnei der reported conti nuing
i nprovenent with regards to the claimant’s neck pain, with
occasional “flare ups” which were “mld in nature.”
Additionally, Dr. U nschneider reported that the claimant

was able to use his arns wthout pain, and that his
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headaches had | essened to twi ce weekly. On Cctober 22, 1998,
Dr. U nshnei der determ ned that the claimant had reached
maxi mrum medi cal inprovenent (MM), he disni ssed the clai mant
fromactive treatnent and care, and advised himto seek
periodic treatnment for anticipated “flare ups” due to his
wor k.

The record reflects that the clai mant saw
Dr. Westbrook next again on April 4, 1999, for reported
upper back pain and nunbness in his hands and arns. On My
12, 1999, in a letter to an unspecified recipient,
Dr. Ul nschnei der described the claimant’s condition as
follows: “[The claimant] is currently seen once a nonth or
as needed. He still can experience exacerbations in the neck
and upper back in relation to how nuch work or how strenuous
the work is that he nust perform He responds well to care.
H s prognosis is good overall.”

In a letter dated June 3, 1999, from Nati onal
Conmp. Care, Inc., to Dr. U nschneider, the claimnt’s
request for approval for further spinal adjustnent therapy
was deni ed as being nedically unnecessary. There is no
evi dence that the claimnt received further nedical
treatment until May 7, 2001, when he saw Dr. Westbrook for,

anong ot her things, neck pain froma possible “pinched
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nerve.” The clai mant saw Dr. Westbrook next on July 7, 2001,
and again on Septenber 20, 2001, at which tine Dr. Westbrook
request ed authorization for another MRI. Performed on

Cct ober 3, 2001, this diagnostic test reveal ed a “noderate
to | arge extruded disc posterolaterally on the left side at

C6-7 which was | arger than on the previous study.” Upon
exam ning the claimant on Cctober 9, 2001, Dr. WIbur M
G |l es, a neurosurgeon at Neurol ogi cal Associ ates,
reconmended that the claimant undergo an “anterior cervical
di skectony and arthrodesis at C6-7,” with the possibility of
future surgery to |l evel C5-6. On Decenber 7, 2001, the
cl ai mant underwent outpatient surgery to correct his
her ni at ed di sc, which, according to Dr. G les, provided him
“excellent relief.” Doctor Gles eventually assigned the
claimant a 10% whol e body permanent i npairnment rating
pursuant to the guidelines set forth by the Anerican Medi cal
Associ ati on.
Di scussi on

Based sol ely upon the above and foregoi ng nedi cal
evi dence, this case woul d appear to be sonewhat straight-
forward regarding the clainmant’s conpensable injury and the
necessity of his subsequent nedical treatnent. In summary,

the parties stipulated in a prehearing Order filed



F112391 - Graham 7

Cctober 9, 2002, that the claimant sustained a conpensabl e
injury to his neck or cervical spine on March 1, 1998, which
was Within the course and scope of his enploynent with the
respondent / enpl oyer. The cl ai mant underwent successf ul
conservative treatnment for this injury, for which al
appropriate benefits were paid by the respondent/carrier.
Hi s post-MM recovery followed an expected course of
occasional flare ups, for which he also received al
necessary and appropriate treatnent. After his visit with
Dr. U nschneider in May of 1999, the claimant went for about
one (1) year with no reported treatnent. By about Septenber
of 2001, however, the claimnt’s physical condition had
sonmehow wor sened and a second MRI indicated that spina
surgery was necessary. It is this surgery and the disability
associ ated therewith for which the claimant clains he is
entitled to additional benefits. A closer exam nation of the
record, however, raises sone obvious questions as to whether
the claimant’s surgery of Decenber 2001 was in fact
necessitated by his injury of March 1998.

First, the claimant’s testinony during his hearing
of April 29, 2003, |eaves questions about the circunstances
surroundi ng his surgery of 2001. Wien asked about the scope

of his activities after his conpensable injury, the clai mant
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testified that he continued to performhis normal enploynent
activities at Jenkins Engineering up until March of 2000,
when he becane self-enployed in the sanme |ine of work. The
claimant stated that he did not mss tinme fromwrk while
making the transition fromhis former enploynent to self-
enpl oynent. The clainmant further testified that his present
work-related duties are essentially the same as before, but
that he now works fromten (10) to thirteen (13) hours a
day, seven (7) days a week. The claimant also admts to
having returned to all of the former activities that he had
previ ously enjoyed, including gun and bow hunting. The
cl ai mant, whom had returned to a fully active life, offered
no pl ausi bl e explanation as to why his physical condition
wor sened so suddenly from April of 1999 to COctober 2001.
Second, the claimant’s reluctance to be
forthcom ng during his hearing regarding certain information
cast serious doubt upon the claimant’s credibility.
Specifically, when the clai mant was questi oned about neck
problens or injuries prior to his conpensable injury, he
testified that while getting out of his conpany truck
“sonetime in 1996,” he had experienced a “twinge” in his
neck that |lasted a couple of days then went away. Wen asked

I f he had sought nedical treatnment for this problem the
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claimant stated, “I think | saw [Dr.] Westbrook and he j ust
determned that it was a crick in ny neck or sonething of
that nature.” Wien asked whet her he had any ot her neck
probl ens subsequent to the afore nentioned and prior to his
March 1998 conpensable injury, the clainmant responded “No.”
During cross exam nation, however, the
respondents’ attorney presented evidence in the form of
medi cal reports from Doctors West brook and Queeney which
I ndi cated that the claimant had experienced neck pain for
two years prior to his conpensable injury of 1998.
Specifically, in his report dated March 2, 1998,
Dr. Westbrook wote, “pain X 2 years getting worse.”
(Enmphasi s added) The foll ow ng excerpt is taken from
Dr. Queeney’s report dated March 27, 1998.

The patient is a 33-year-old
ri ght - handed mal e who presents
for surgical evaluation of
neck and upper extremty pain.
He states that this began
initially on 10/24/96 while he
was at work. This apparently
occurred while he was getting
out of a truck. He has had
several episodes of this since
that tinme which have al
occurred at work approxinmately
two to three tines per year.
The nost recent injury was on
3/1/98. (Enmphasis added) (
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When pressed with this evidence, the clai mant
finally admtted having reported the above information to
Doct ors West brook and Queeney.

Next to consider is the testinony of Dr. G les.
The Adm nistrative Law Judge found that it was the expert
opinion of Dr. Gles that the nedical services provided to
the claimant, specifically the interior cervical diskectony
i nfusi on perfornmed on Decenber 7, 2001, were “connected with
or necessitated by” the claimant’s conpensable injury of
March 1998. In naking this determ nation, the Admnistrative
Law Judge relied largely on a letter fromDr. Gles to
claimant’ s counsel dated January 10, 2003, and on the
doctor’s testinony by deposition taken on February 24, 2003.
In the afore nmentioned letter, Dr. Gles stated, “The disc
reported on his MRI scan 3/27/98 indeed was the cause of the
anterior cervical diskectony and fusion | perforned
12/7/01.” During his deposition, Dr. Gles testified, in
rel evant part, that he believed the problens for which he
performed surgery on the clainmant were related to his
conpensabl e injury of 1998. He also testified that it is
“unlikely” that the damaged di sc becane synptomatic due to

any interveni ng cause.
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There is little doubt that, in the words of the
Adm ni strative Law Judge, the retired Dr. Gles is a “very
conpet ent neurosurgeon” with expertise in the treatnent of
neck and cervical injuries. The doctor hinmself noted that he
had performed nearly seventeen thousand (17,000) surgeries
such as the one he perforned on the claimant, over a twenty-
ei ght-year (28 year) period of time. The afore nentioned
statenments taken alone mght nmake it appear that the surgery
performed by Dr. Gles on the claimnt in Decenber of 2001
was reasonably necessary in connection with the claimnt’s
conpensabl e injury. Upon further exam nation of Dr. G les
testi mony, however, this assunption is weakened.
Specifically, Dr. Gles admtted to having had no prior
know edge of the claimant’s nedical history upon seeing him
for the first time on October 9, 2001. Concerning the cause
of the claimant’s conplaints at the tine of this visit, Dr.
Gles clained to have relied largely on statenents and
information provided to himby the claimnt. For exanple,
according to Dr. Gles, the claimnt conplained chiefly of

progressi ve neck, shoulder, and arm pain since the date of

his conpensable injury. Furthernore, when questioned

regardi ng the degree of severity between the results of the

MRI taken in October of 1998, as conpared to the MRl done in
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Oct ober of 2001, Doctor Gles noted that the MR of 1998 did
not show what he woul d consider to be an “extruded
fragnent,” whereas the MRl of 2001 did. But, when asked if
he had been offered any explanation by the clainant as to a
possi bl e cause of the increased findings on the nore recent
MR, Dr. Gles responded, “No. [The claimant’s] only
conplaints to ne was that it progressed over a period of
time.” Moreover, Dr. Gles denied having any know edge,

ot her than the clai mant being sel f-enpl oyed, of the
claimant’s activities between March 27, 1998, and Cctober 3,
2001. Doctor G les al so denied having any way of determ ning
wi th nmedical certainty whether the claimant’s disc “bl ew

out” suddenly or whether it protruded over a period of tinme.
In response to being questioned as to how he connected the
cause for the surgery of 2001 with the findings fromthe MR

done in 1998, Dr. Gles stated, “Because by [the] history

that [the clainmant] gives ne, he had continued to have sone

conpl aints of neck and shoul der disconfort on an
intermttent basis all the way from 1998 ... follow ng an
injury that showed a fairly large disc protruding of the C6-

7 level. By the history that he gives, this progressed over

a period of tinme ... .” (Enphasis added) Finally, Dr. Gles

stated that, “Based upon the conplaints that [the cl ai mant]
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gave ne, | have no reason to believe that it [markedly

herni ated disc] is not related to the initial injury he
described and it is the sane disc that he showed on the scan
in 1998.” (Enphasis added)

Concl usi on

Arkansas Code Annotated 8 11-9-508(a)(1996),
states that an enployer shall provide “such nedica
services ... as may be reasonably necessary in connection
with the injury received by the enpl oyee.” (Enphasis added)
VWhat constitutes reasonabl e and necessary treatnent under
this section is a question of fact for the Conmm ssion.

Georgia-Pac. Corp. v. Dickens, 58 Ark. App. 266

(1997); (citing Gansky v. Hi-Tech Eng’'g, 325 Ark. 163, 924

S.W2d 790 (1996). As previously noted, the parties in this
case stipulated to the conpensable injury of March 1, 1998,
for which the respondents provided all appropriate nedical
treatment and benefits. The cl ai mant reached MM sone seven
nmonths | ater and was released to return to a full range of
activities.

Addi tionally, the claimnt nust prove by a
preponderance of the evidence that he is entitled to

conpensation, Jordan v. Tyson Foods, Inc., 51 Ark. App. 100,

911 S.w2d (1995), and that the physical condition for which
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he required additional nedical treatnent (here, disk
surgery), is causally related to his conpensable injury.

Harris Cattle Co. v. Parker, 256 Ark. 166, 506 S.wW2d 118

(1974). Here, the claimant fails in both regards to prove
his case. To begin with, and in support of his position on
appeal, the claimant contends that the respondents err in
their argunent that no causal connection exists between the
claimant’ s conpensable injury of 1998 and his surgery of
2001, (versus, trying to prove that an independent
intervening cause accounts for the change in the claimnt’s
physi cal condition during that tine). The clainmant further
contends that because he was offered surgical intervention
for his conpensable injury of 1998, this proves by “logica
interpretation” that the claimant’s surgery of 2001 fl owed
as a natural consequence fromthat injury. Furthernore, the
clai mant indicates that he di scontinued conservative
treatment for his conpensable injury when respondent/carrier
refused to pay for additional treatnent, after which tine
“uncontroverted evidence” shows that his physical condition
continued to decline until surgery was no | onger optional.
In response to the above, the Arkansas Court of

Appeal s in Stephenson v. Tyson Foods, Inc., 70 Ark. App. 263

(2000), stated that the court is obligated to determ ne
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whet her the Commission’s findings are supported by
substanti al evidence. Wether the existence or nonexi stence
of evidence of a given fact is “logical” is not an issue for

the court to resolve. Stephenson, Id. In the Stephenson

case, the claimant prevailed in her argunent that her
surgery to repair a herniated disk was causally related to
her conpensable injury which had occurred sone six nonths
prior. There, however, the court found that the claimant’s
physi cal problens initially went undi agnosed due to failure
by the treating physician to perform appropriate diagnostic
testing. In the present case, the appropriate tests were
perfornmed in a tinely fashion and the claimant was fully

i nformed of his treatnent options. Although surgery was
offered as one of “several treatnent options,” Dr. Queeney
explained to the claimnt that surgical treatnent for
cervical pain tends to be “hit or mss” and is |ess
“predictabl e” than when surgery is perforned for other types
of pain, i.e., radicular. Thus, the claimant nade an

i nformed decision to use a nore conservative treatnent plan
whi ch, by all reports, was successful. As for the claimant’s
contention that his physical condition continued to worsen
over time, the evidence does not support this claim By al

credi bl e accounts, the claimant foll owed a predictable
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course of treatnment with a very good outconme. So good, in
fact, that he was eventually able to return to his ful

range of activities, after which the claimnt received no
reported nedical treatnent for his conpensable injury for
about a year prior to his surgery of 2001. If anything, it
is illogical to conclude that his condition in 2001 is
causally related to his conpensable injury if such
conclusion is based primarily upon the fact that the

cl ai mant chose conservative treatnent over his surgical
option. The weight of the credible evidence in this case
does not support this conclusion, in that this woul d suggest
that surgery at the tinme of the clainmant’s conpensabl e
injury was not optional, but, was in fact, inevitable. This,
in turn, would | ead reasonable mnds to assune that the
claimant failed or refused to follow nmedi cal recommendati ons
at that tinme. The evidence in this case contradicts this
assunption. Finally, docunented evidence shows that the

cl ai mant was deni ed additional spinal adjustnent therapy
because it was no |onger nedically necessary. In his

testi mony, however, the claimnt indicated that he did not
return to Dr. U nschnei der because “He [U nschnei der] scared
me off.” This statenment not only contradicts credible

evi dence, but it makes no sense what soever.
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It is the function of the Comm ssion to determ ne
the credibility of the witnesses and the weight to be given

their testinmony. Johnson v. Riceland Foods, 47 Ark.

App. 71, 884 S.W2d 626 (1994); See also, Morelock v.

Kearney Co., 48 Ark. App. 227, 894 S.W2d 603 (1995).
Furthernore, the Commi ssion is not required to believe the
testimony of the clainmant or other w tnesses, but may accept
and translate into findings of fact only those portions of
the testinony it deens worthy of belief. Id. Upon wei ghing
the claimant’s testinony in this case, it is found | acking
for the follow ng stated reasons. First, when questioned
during his hearing about prior neck/back injuries, it
appears that the claimant attenpted to mnim ze the
significance of this issue in order to offset any
potentially negative inpact it nay have on the issue of his
conpensabl e injury and subsequent treatnent. Supra. The

cl ai mant deni ed al t oget her having had neck or back probl ens
prior to his conpensable injury of 1998, except for a
“twinge” in his neck in 1996. Wen pressed with nedical
docunent ati on which contradicted his testinony, the clai mant
reluctantly admtted to having nade conplaints to his
doctors of on-going problenms of at |east two years prior to

hi s conpensable injury. Supra. Evidence shows that the
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clai mant even told Dr. Queeney of a specific date on which a
prior injury had allegedly occurred. Supra. Such
I nconsi stency casts dispersions on the claimant’s testinony
as a whol e.

Turning our attention nowto Dr. Gles’ testinony,
t he Conmm ssion has previously found that a claimant’s
belief, no matter how sincere, is not a substitute for

credi bl e evidence. Brewer v. Paragould Housing Authority,

Ful I Conm ssion Opinion filed Jan. 22, 1996 (C aim

No. E417617) More specifically, a nedical opinion based
solely upon the claimant’s history and subjective belief
that a nmedical condition is related to a conpensable injury
is not a substitute for credi ble evidence. Brewer, |d.
Furthernore, the findings of the Adm nistrative Law Judge on
the issue of credibility are not binding on the Comm ssion.

Roberts v. Leo-Levi Hospital, 8 Ark. App. 184, 649 S. W 2d

402 (1983); Linthicumv. Mar-Bax Shirt Co., 23 Ark. App. 26

741 S.wW2d 275 (1987). Moreover, and nore inportantly, the
Comm ssion is not bound by a doctor’s opinion which is based
| argely on facts related to himby the cl ai mant where there
is no sufficient independent know edge upon which to

corroborate the claimant’s claim Roberts v. Leo Hospital, 8

Ark. App. 184, 649 S.W2d 402 (1983) Cearly, the testinony
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of Dr. Gles in this case reflects that his opinion was
based al nost entirely upon information provided to him by
the claimant. Supra. No concl usive evidence was ever
presented to explain how the claimant went from“mild,”
“mnimal” bulging in 1998, to full-blow disk extrusion in
2001. Dr. Gles admtted that he attributed this phenonena
to the claimant’s conpensable injury based entirely upon
facts and history provided to himby the claimnt. Supra
Doctor G | es opinion was, at best, speculative, in that it
was based upon information provided by the claimnt, who in
my opinion, is not a credible source of information.
Finally, in contradiction to the theory that the
second conplication was a “recurrence” of the claimnt’s
conpensable injury, it is well established that the
claimant’ s conservative treatnment follow ng his conpensable
injury was successful and that his prognosis was optimstic.
It is well established that the claimant’s recovery renai ned
steady and on track. And, it is also well established that
t he cl ai mant reached MM sone seven nonths post-injury, and
aside fromoccasional flare-ups, his life returned to
normal . The claimant’s testinony regardi ng his extended work
hours proves that, if anything, his activities increased

over what he had done before his injury. For it to be found
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that the claimnt suffered a reoccurrence of his conpensabl e
injury of March 1998, would require us to resort to
conj ecture and specul ation. Conjecture and specul ati on, even

i f plausible, cannot take the place of proof. Ark. Dept. O

Correction v. dover, 35 Ark. App. 32, 812 S.W2d 692 (1991)

The nedical opinion of Dr. Gles was not supported by

obj ective nedi cal evidence, but was based upon information
provided to himby a clai mant whose testinony was | ess than
credi bl e. Accordingly, a preponderance of the credible

evi dence does not support the Adm nistrative Law Judge’s
findi ng.

In light of the above and foregoing, we further
find the claimant is not entitled to tenporary total
disability from October 31, 2001, nor is he entitled to
permanent partial disability. Tenporary total disability is
determ ned by the extent to which a conpensable injury has
affected the claimant’s ability to earn a livelihood, and is
awarded during that tinme that when an enployee with a
scheduled injury is within his healing period. Arkansas Code
Annot ated 811-9-521(a). Permanent partial disability is
determ ned by the preponderance of the evidence upon a
showi ng that the conpensable injury was the “nmajor cause” of

the disability or inpairnment. Arkansas Code Annotated 811-9-
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102 (14). As both the tenporary total disability and
permanent partial disability are related or caused by a

nmedi cal procedure that we find is not related to clainmant’s
conpensable injury, we further find that it was incorrect to
award the claimant indemity benefits relating to this
surgery.

Therefore, for those reasons stated herein, we
find that the decision of the Adm nistrative Law Judge
shoul d be reversed and this claimfor benefits denied and
di sm ssed.

I T 1S SO ORDERED

OLAN W REEVES, Chairnman

KAREN H. McKI NNEY, Conm ssi oner

Conmi ssi oner Turner dissents.

DI SSENTI NG OPI NI ON

| nmust dissent fromthe Majority’s finding that

the treatnment rendered and surgery perforned by Dr. Gles is
not conpensabl e because this holding is erroneous and
clearly contrary to the weight of the evidence in the

record.
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The Majority discounts Claimant’s testinony and
that of Dr. Gles in which Dr. Gles opined that dainmant’s
2001 surgery was necessitated by his 1998 injury by
reasoni ng that Caimant continued in the same |ine of work
and that he resuned his forner recreational activities
during this period. The Majority further reasons that Dr.
Gles' s testinony is additionally unreliable because Dr.
Gles relied on the history Claimant relayed to himin order
to forma nedical opinion. Such rationale is weak and
unconvi nci ng.

There is no evidence of any other incident other
than his 1998 conpensable injury that could be responsible
for Claimant’s condition. Instead, the only nedical opinion
in the record, that of Dr. Gles, sufficiently establishes
that C aimant’s surgery was necessitated by his 1998 injury:

The disc reported on his
VRI scan 3/ 27/ 98 i ndeed
was the cause of the anterior
cervical diskectony and fusion
| perfornmed 12/7/01. According
to current American Medical
Associ ation Gui del i nes,
M. Gahami s permanent inpair-
ment is 10% to the body as a
whole and | do feel with a
reasonabl e degree of nedical
certainty that the herniated
disc at the 6-7 level is the

maj or cause of his current
rating.
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Wile Dr. Gles, a very conpetent and experienced
neur osurgeon, testified that he did use the history rel ayed
to himby Caimant in formng his nmedical opinion, it is
readi |y apparent that his opinion is not dependent solely on
the history he received from d ai mant:

Q s there any way that you can state
with a reasonabl e degree of nedica
certainty that the problens for
whi ch you performed surgery in
Decenber of 2001 were in fact
associated with the findings that
you saw on March 27 th - - or on
the MRl of March 27 th of 1998 as
opposed to sone i ndependent
intervening activity that occurred
between the tines of those two
di agnostic tests?

A Wthin a reasonabl e degree of
medi cal certainty based on the
hi story that he gives ne that he
had continued neck and intermttent
shoul der and arm pain from 1998, |
think it is related to that injury
in March of *98.

Q And | understand, it’'s related. |
guess ny question is: It appears to
me that with a continued - - right
all the way up to a heavy | abor job
that he performed between March of
1998 and the date that you
performed surgery in Decenber of
2001, that the cause of the disc to
actual ly extrude as you indicated
may wel |l be associated with work-
rel ated activities or other
activities as opposed to the
original incident?
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A That could well be the case. But I
think that that’s unlikely to be
based on the fact that that disc
became symptomatic as a result of
what happened in March of ‘98.
Therefore, anything that happened
thereafter, even if he slung a
sledgehammer at another occupation,
that disc has already been damaged
and therefore related to what
happened in March of '98.

Q But the slinging a sledgehamrer or
what ever activities would cone
after that, in your mnd, would not
increase the risk of fragnenting
t he di sc?
A The disc was already injured. You
can say it could increase the risk.
Well, anything could increase the
risk. You could brush your teeth
and increase the risk.
(Deposition pp. 10-11, enphasis added). It is evident from
the above quoted testinony that Dr. Gles’ opinion is based
on Claimant’s condition at the tinme of his 1998 injury and
not dependent solely on the history Cainmant relayed to him
In addition to the fact that the only nedi cal
opinion in the record establishes that Cainmnt’s 2001 back
surgery was necessitated by his 1998 injury, C ainant
credibly testified that he had continual pain related to his
1998 injury. The Majority’'s criticismof Claimnt’s
testinmony with regard to a prior injury is irrelevant to

this injury in dispute and, therefore, does not weigh on
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Claimant’s testinony regarding the injury at issue here.

See Guidry v. J & R Eads Const. Co., 11 Ark. App. 219, 224

(1984) (l ack of credibility nust bear on a disputed issue to
be rel evant).

Because | find that the record, including the only
medi cal testinmony in the record and clai mant’s undi sput ed
testi nony, establishes that clainmant has proved beyond a
preponderance of the evidence that his 2001 surgery is
related to his 1998 injury, it is nmy opinion that the

Adm ni strative Law Judge’s opinion should be affirned.

SHELBY W TURNER, Conm ssi oner



