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OPI NI ON FI LED SEPTEMBER 7, 2004

Upon review before the FULL COM SSION in Littl e Rock,
Pul aski County, Arkansas.

Cl ai mant represented by HONORABLE M KEI TH WREN, Attorney at
Law, Little Rock, Arkansas.

Respondents represented by HONORABLE JOSEPH E. KI LPATRI CK,
JR, Attorney at Law, Little Rock, Arkansas.

Deci sion of the Adm nistrative Law Judge: Affirnmed and
Adopt ed.

OPI Nl ON AND ORDER

This case cones on for review by the Full
Comm ssi on on appeal by respondents froman opinion filed
herein by an Adm ni strative Law Judge on Decenber 3, 2003.
The Admi nistrative Law Judge entered the foll ow ng
findings of fact and concl usi ons of |aw

1. The Arkansas Wrkers’ Conpensation
Comm ssion has jurisdiction of the
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parti es and subject matter of this
claim

2. Pursuant to the stipulations of the
parties and the record, the
enpl oynment relationship existed at
all pertinent tines; the clainmant
sust ai ned a conpensable injury to
his neck on ora bout Novenber 29,
1999; and his average weekly wage
was $429. 00.

3. The preponderance of the evidence
fails to show that the clai mant
sust ai ned a conpensable injury on
or about October 1, 1999.

4. The preponderance of the evidence
shows that the claimnt’s August,
2001, surgery was reasonably
necessary in connection with his
conpensabl e injury and was not the
result of an independent
i nt erveni ng cause.

5. As a result of his conpensabl e
injury, the claimnt has sustained
per manent anatom cal inpairnment in
t he amount of 10%to the body as a
whol e, consistent with the rating
of Dr. WIlbur Gles.

6. The respondents have controverted
t he paynent of benefits hereinafter
awarded and the claimant’s attorney
is entitled to the maxi num
statutory attorney’'s fee thereon,
payabl e one-hal f by the clai mant
and one-half by the respondents.

We have carefully conducted a de novo revi ew of
the entire record herein, and it is our opinion that the
deci sion of the Admi nistrative Law Judge is correct and

shoul d be affirnmed. Specifically, we find froma
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preponderance of the evidence that the findings of fact nmade
by the Admi nistrative Law Judge are correct, and they are,
t herefore, adopted by the Full Comm ssion.

We therefore affirmthe Decenber 3, 2003 opi nion
of the Adm nistrative Law Judge, including all findings of
fact and conclusions of |law therein, and adopt the opinion
as the decision of the Full Comm ssion. Al accrued benefits
shall be paid in a lunp sumw thout discount and with
interest thereon at the lawful rate fromthe date of the
Adm ni strative Law Judge’s decision in accordance with Ark
Code Ann. § 11-9-809 (Repl. 2002).

Since the claimant’s injury occurred prior to July
1, 2001, the claimant’s attorney’'s fee is governed by the
provi sions of Ark. Code Ann. 8§ 11-9-715 as it existed prior
to the anendnents of Act 1281 of 2001. Conpare Ark. Code
Ann. § 11-9-715(Repl. 1996) with Ark. Code Ann. § 11-9-715
(Repl. 2002). For prevailing on this appeal before the Ful
Comm ssion, claimant’s attorney is hereby awarded an
additional attorney’s fee in the anount of $250.00 in
accordance with Ark. Code Ann. 8§ 11-9-715(b) (Repl. 1996).

T IS SO ORDERED

OLAN W REEVES, Chairnman

SHELBY W TURNER, Conmi SSi oner

Comm ssi oner McKi nney concurs in part and dissents in part.
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CONCURRI NG AND DI SSENTI NG OPI NI ON

| respectfully dissent in part, and concur in part
fromthe majority opinion. The respondents appeal a decision
of the Admi nistrative Law Judge filed Decenber 3, 2003,
finding that the claimant’s surgery in August of 2001 was
reasonably necessary in connection with the clainmnt’s
Novenber 29, 1999, conpensable injury. The Adm nistrative
Law Judge al so found that the claimant failed to establish a
conpensabl e injury of October 1, 1999. This finding was not
appeal ed. Accordingly, | concur with that portion of the
majority opinion finding that the claimant failed to
establish a conpensable injury of Cctober 1, 1999. However,
based upon ny de novo review of the entire record, | find
that the claimant has failed to prove by a preponderance of
the evidence that his need for surgery in August of 2001 was
causally related to his 1999 conpensable injury.
Accordingly, | nust dissent fromthis finding.

The cl ai mant was enpl oyed by respondents as a

bl endi ng room operator which required the claimant to m x
clay and additives to produce different colors for bricks.
The cl ai mant described his job as “pretty easy” primarily
requiring himto push buttons to nmake the right colors. The
clai mant described two incidents in the fall of 1999 wherein
he clained to have injured his neck. The first alleged
injury occurred on or about COctober 1, 1999, when the

cl ai mant bunped his head on a fence. The Adm nistrative Law
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Judge and the mpjority find that the claimant failed to
establish the conpensability of this alleged injury by
objective nedical findings. | concur in this finding.

The cl ai mant sustai ned a conpensabl e injury on
Novenber 19, 1999, which he described as foll ows:

Ckay, Your Honor, 1 was driving ny

forklift. That was one of ny main jobs,

you know. And | was backi ng up, | ooking

left and right, to make sure no one was

behind ne. And as | was | ooking left and

right, sonething snapped, and | just

felt a pain just shoot down ny right

side of ny body. | didn't know what it

was, you know, but | told Jinmmy Gatlin

about it, and, and he wote up a report

on that one.

As a result of this injury, the claimnt received
medi cal treatnment on Decenber 3, 1999, at the Hot Spring
County Medical Center. The enmergency roomrecords fromthat
visit reveal a conplaint of having pulled a nmuscle in his
neck for which he was requesting nmuscle rel axers.
Specifically, the claimnt advised that he had been using
heat on his neck and that it had gotten better but not
conpl etely gone. The clai mant was di agnosed with nuscle
spasnms, was provided nedication therapy, and was referred
for one week of physical therapy.

The cl ai mant was seen by Dr. Ray Bollen on
Decenber 7, 1999, and an MRl was ordered. The MRl perfornmed
on Decenber 7, 1999, revealed small disc herniations at C5-6

and C6-7, with mld spinal canal stenosis at both these
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| evel s. The clai mant continued to undergo physical therapy
until he was again exam ned by Dr. Bollen on Decenber 17
1999. Dr. Bollen noted that the claimant stated at that tine
that he was 80% better. Dr. Bollen recommended that the

cl aimant continue on his current nedication but since the
clai mant had “inproved to such a degree” a referral to a
neur osur geon woul d not be made at that tinme. However,

Dr. Bollen placed a caveat in his recomendations stating,
“I'f at anytinme his neck pain starts becom ng nore
problematic, we will refer himto neurol ogist for

myel ogram”

A review of the physical therapist’s notes reveal
the full extent of the claimant’s recovery fromthis injury.
In this regard, the therapist noted on Decenber 17, 1999:

Pt has net all goals. Pt was only

expected to achieve 45° cerv. rot, but

has 60° to (r) & 58° to (L). Pt ¢ & nore

radi cul opat hy. Pt expected to have 25°

& ext, but now has 28° . & 31° ext. Pt

has ROM HEP in place. Pt can return to

wor k, but not ready to begin & full

| oad.

The record reveals that the claimant did not mss
any time fromwork as a result of this injury. The clai mant
reported to work while he was receiving nedical treatnent
and received full pay. After being released fromthe doctor,
the claimant returned to full duty where he continued to

work until Septenber of 2000. The claimant voluntarily |eft

his enploynment with the respondents to seek work as a truck
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driver earning nore pay. The claimant worked as a truck
driver until April of 2001.

The cl ai mant sought additional nedical treatnment
for his neck in April of 2001. This treatnent foll owed an
i nci dent when the claimant was nowi ng his grass at hone. The
claimant testified that his right |eg went out and he
started to fall, then he kneel ed down and pl aced his hands
on the ground. However, the nedical records reveal a
different description of the fall. In this regard, the
cl ai mant provided a history which was recorded in the “chief
conplaint” section of the April 20, 2001, nedical report as
fol |l ows:

hurt back sone tinme ago - fell & caught

hi msel f & thinks he reinjured back.

Li kewi se, under the “subjective” section the nedical care
report provided noted:

Hurt back | ast year felt “snap” in back

Slowy resolved. Treated & [ill egible]

Rei nj ured back several d ago [ill egible]

stunmbling. Now & pain ® shoul der and

neck (previously dx C5 bul ging disc).

At that tine the claimnt was assessed with “neck
pai n” and was prescribed nedication. An MR perfornmed on
May 29, 2001 revealed “a small central bulging at C5/6
wi t hout significant inpingenent denonstrated at that |evel”

and “a larger right herniated nucl eus pul posus at C6/7 with

extension into the right neural foranen causing sonme nerve
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root inpingenent.” The radi ol ogi st conpared the 1999 and the
2001 MRI filnms and concluded that the herniated nucl eus
pul posus was “slightly larger” and “slight nore prom nent”
in the 2001 st udy.

In June of 2001, the claimant came under the care
of Dr. Paul Tucker. The cl aimant provided Dr. Tucker with a
hi story of injuring his neck in 1999 and of bei ng di agnosed
with a herniated disc. Dr. Tucker further noted:

He was working at Acne Brick and saw the

conpany doctor. He was sent to physi cal

t herapy where he had an MRI. They found

a herniated disc. Physical therapy

seened to help at first but in April of

this year, the pain returned. He saw

Dr. Tilley and was again placed in

physi cal therapy. This tine, it did not

hel p.

On July 25, 2001, the claimant was exam ned by
Dr. Wlbur Gles, a neurosurgeon in Little Rock, Arkansas.
The claimant provided Dr. Gles with a history of sustaining
a work related injury in 1999 for which he was treated with
medi cal and physical therapy, and “slowy inproved.” The
claimant further advised Dr. Gles that “...he has had
recently (sic)neck pain as well as bilateral shoul der
di sconfort...” Follow ng his exam nation of the claimant,
Dr. Gles recormended an anterior cervical diskectony and
arthrodesis at C5/6 and C6/7. The clai mant underwent surgery

on August 14, 2001.
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In a letter to the claimant’s attorney dated
August 24, 2003, Dr. Gles wote:

| amin receipt of your recent letter of

April 18, 2003, concerning M. Kirk Gay

and, indeed, the herniated discs at 5-6

and 6-7, as reported in the MR scan of

Decenber 8, 1999, are the cause for the

anterior cervical diskectony and

art hrodesi s whi ch was subsequently
performed in August 2001.

The parties deposed Dr. G les on August 6, 2003.
In his deposition, Dr. Gles testified that the claimnt did
not describe any other injuries or accidents follow ng the
conpensable injury in 1999. Dr. Gles further testified that
hi s opinion regarding the relationship between the
conpensabl e injury of Decenber 1999, and the surgery
performed in 2001 was based upon the history provided to him
by the claimant. However, Dr. G les agreed that the M
studi es showed a change from 1999 to 2001 with “the disc

bei ng conpletely blown fromthe space.” Wen questioned
further, Dr. Gles denied any know edge of the fact that the
clai mant only had 10 days of physical therapy follow ng the
1999 injury, that the claimant returned to full work for the
respondents after the 1999 injury and continued to work for
the respondents for a full year after the incident, or that
the claimant did not seek any nedical treatnent for

conpl ai nts of neck, shoul der or back pain from Decenber 17,

1999, through April 20, 2001. Dr. Gles agreed that if the



Gray - F108229/F109987 10

clai mant suffered an outright herniation prior to April 20,
2001, he woul d have required sone nedical treatnent.

When he expl ained his causation opinion, Dr. Gles
testified:

Because the history that he gave ne is
conpatible with a neck injury in 1999,
wi th shoul der and arm pain that went all
the way to his hand. Even if it took ten
days of therapy, he did inprove with
anti-inflammatory nedi cati ons. An MR
scan at that tine, showed that the 5-6
and 6-7 discs both significantly
protruded. They were already, after that
I njury, showi ng manifestations
conpatible wth his conplaints. | think
with treatnment, he got over that. |

t hi nk he subsequently re-injured a pre-
exi sting |l esion, which overtly
her ni at ed.

Dr. Gles further testified that the clainmant
reported a history of occasional shoulder pain follow ng the
1999 conpensable injury which indicated that the 1999 injury
was still synptomatic. Then he testified:

They didn’t - - they were not
dysfunctional to him but they bothered
himto sone degree. The cause of the
fact that he had an MRl scan that was
seen |l ater, showed a marked progression
of these two discs spaces. That nmakes it
conpati ble, whether it’s the sanme injury
to ne.

Finally, Dr. Gles offered the follow ng
t esti nmony:
Q Doctor, | think you told nme earlier
and 1’1l ask you again, but isn't

your opinion that when he went back
to Dr. Tilley in April 2001 and



Gray - F108229/F109987 11

reported that he re-injured his
back that he had a new injury at
that tinme?

A. | think it was an aggravation of
the pre-existing injury.

Q Ckay. And the aggravation resulted
in the frank herniation that he had
after that tinme; isn't that
correct?

A I think it did.

Yes, sir. And the frank herni ation
was the reason you did the surgery,
isn't it?

A. Correct. (D-15)

Qur analysis nust begin wwth A C A § 11-9-
102(4) (F)(ii1)(Supp. 2000), which states;

Under this subdivision (4)(F), benefits
shall not be payable for a condition
which results froma nonwork-rel ated

i ndependent intervening cause foll ow ng
a conpensabl e injury which causes or
prol ongs disability or a need for
treatment. A nonwork-rel ated i ndependent
i nt erveni ng cause does not require
negl i gence or reckl essness on the part
of a claimant.

The Arkansas Suprene Court held in Davis v. dd

Dom ni on Freight Line, Inc., 341 Ark. 751, 20 S.W3d 326

(2000), that this statute did not repeal prior |law on the
subj ect of intervening injuries, but instead codified pre-
Act 796 case |law. Accordingly, the question becones whet her

t he additional nedical treatnent was necessary, and directly
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rel ated and as a natural result of the conpensable injury.
Only if such causal relationship is established nust a
determ nati on be made concerning the reasonabl eness of the

claimant’s actions. See GQuidry v. J&R Eads Const. Co., 11

Ark. App. 219, 669 S.W2d 483 (1984). Stated anot her way,
“the overriding issue is whether there is a causal
connection between the primary injury and the subsequent
disability, and only if such a connection exists does the
question of the claimnt’s conduct need to be addressed.”
1 d.

The overwhel m ng evidence of record, in ny
opi nion, reveals that the claimant’s 1999 conpensable injury
resol ved after 10 days of physical therapy and the cl ai nant
was able to return to work and to even begin a new career as
a truck driver. Although the claimant advised Dr. Gles that
he had shoul der pain fromtinme to tine, Dr. Gles noted that
this pain was not disabling and it was consistent with the
m ni mal bul ging noted in the 1999 MRI. The cl aimant did not
require medical treatnment nor did he offer any conplaints to
hi s physicians about his neck or shoul der from Decenber 17,
1999, until April 20, 2001, when he fell. Despite the
claimant’s attenpt to mnimze the seriousness of this fal
in 2001, the claimant provided a history to Dr. Tilley of
falling and catching hinself which the claimnt thought
caused a “reinjury” to his neck. Dr. Tilley even described

the claimant’s history of an injury from*“stunbling,” not
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froma controlled Ilowering of the body froma standing to a
kneeling position as the clai mant described during his
testimony. After weighing the evidence, | find that the
claimant’ s description of the events in April of 2001 when
providing his physician with a nedical history is nore
credi ble and | ogical than the clainmant’s sel f-serving
hearing testinony.

| further find that the claimant suffered a new
injury or aggravation in April of 2001 when he fell while
nowi ng. An aggravation is defined as “a new injury resulting

from an i ndependent incident.” Farmiand Ins. Co. v. Dubois,

54 Ark. App. 141, 923 S.W2d 883 (1996). An aggravati on,
being a new injury with an i ndependent cause, nust neet the

requi renents for a conpensable injury. Ford v. Chem pulp

Process, Inc., 63 Ark. App. 260, 977 S.W2d 5 (1998). A

recurrence is defined as “a natural and probabl e consequence

of a prior injury.” Weldon v. Pierce Brothers Construction,

54 Ark. App. 344, 925 S.W2d 179 (1996). The Arkansas Court
of Appeal s has repeatedly held:

The test for determ ning whether a
subsequent episode is a recurrence or an
aggravation is whether the subsequent
epi sode was a natural and probable
result of the first injury or if it was
preci pitated by an i ndependent

i nterveni ng cause. Bearden Lunber Co. v.
Bond, 7 Ark. App. 65, 644 S . W2d 321
(1983). If there is a causal connection
bet ween the primary and the subsequent
disability, there is no independent

i nterveni ng cause unl ess the subsequent
disability is triggered by activity on
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the part of the claimant which is

unr easonabl e under the circunstances.
GQuidry v. J & R Eads Constr. Co., 11
Ark. App. 219, 669 S.W2d 483 (1984).

Georgia-Pacific Corp. v. Carter, 62 Ark. App. 162, 969

S.W2d 677 (1998).

The cl ai mant sustained a conpensable injury in
1999, which resolved with conservative treatnent. The
nmedi cal records revealed that the claimant greatly inproved
wi th nmedication and physical therapy and that he quickly
reached maxi mum nedi cal inprovenent. The cl ai mant was
capable of returning to work at full duty and of continuing
in this capacity until he voluntarily left his enploynent to
seek nore noney as a truck driver. The record further
reveals that the claimant was able to performhis duties as
a truck driver until he “stunbled” and “fell” in April of
2001 resulting for the first time in a need for additional
nmedi cal treatnent. The nedical evidence further establishes
that after this fall in April of 2001, the claimant
sustained a “frank herniation” in his cervical spine.
Dr. Gles even described the claimant’s condition as “an
aggravation of a pre-existing injury.” Finally, the nedi cal
evi dence reveals that it was not until the clai mant
sustained this “frank herniation” that he needed surgery.
Accordingly, | find that a preponderance of the evidence

shows that the claimnt sustained a new injury in April of
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2001, which is supported by objective nedical findings of a
“frank herniation.”

Havi ng found that the claimant sustained a new
injury or aggravation in April of 2001, I further find that
the claimant has failed to prove by a preponderance of the
evi dence that the surgery in August of 2001 is causally
related to the 1999 conpensable injury. The claimant relies
upon the opinion expressed by Dr. Gles that the claimant’s
bul ging discs in 1999 are the reason why the cl ai nant
underwent surgery in 2001. However, a thorough readi ng of
Dr. Gles s deposition testinony does not support the
opi nion expressed by Dr. Gles. First, Dr. Gles admts that
hi s causation opinion is based upon the history of injury as
provided to himby the clainmant. However, Dr. Gles adnmtted
that he was never nmade aware of nmaterial facts regarding the
claimant’s condition, including but not limted to the
claimant’s fall in 2001. Second, Dr. Gles testified that
the surgery was related to the 1999 MRI findings because the
1999 MRl showed the sane two discs were involved and one
di sc progressed to an overt herniation 14 nonths | ater.
However, Dr. Gles admtted that the overt herniation did
not result fromthe 1999 injury, but rather resulted froma
reinjury or aggravation. Finally, Dr. Gles adnmtted that it
was not until after the clainmant devel oped the overt or
frank herniation that the clai mant needed or required

surgery. Accordingly, when | weigh Dr. Gles's entire
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testinmony, | amnot persuaded to find that a causal

rel ati onshi p exist between the 1999 conpensable injury and
the claimant’s need for surgery. Rather, Dr. Gles’s
testinmony establishes that the surgery is causally related
to the claimant’s overt herniation which was not present in
1999, but developed froma new injury or aggravation in
April of 2001.

In Iight of the above evidence, | find that the
claimant has failed to prove by a preponderance of the
evidence that his need for surgery in 2001 is causally
related to his 1999 conpensable injury. Therefore, | nust
respectfully dissent fromthe majority opinion finding that
claimant’s surgery in August of 2001, was reasonably
necessary in connection with the claimnt’s Novenber 29,

1999, conpensable injury.

KAREN H. MKI NNEY, Comm ssi oner



