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BEFORE THE ARKANSAS WORKERS' COVPENSATI ON COWM SS| ON
CLAI M NO. F305579
LUTRI Cl A COKER, EMPLOYEE CLAI MANT

SCOOTERS, AN UNI NSURED EMPLOYER RESPONDENT

OPI Nl ON FI LED AUGUST 18, 2004

Upon review before the FULL COM SSION, Little Rock, Pul ask
County, Arkansas.

Claimant, LUTRICIA COKER, is not represented by counsel, but
appears pro se.

Respondent, SCOOTERS, AN UNI NSURED EMPLOYER, is not
represented by counsel, but appears pro se by its
representative, Beverly MKennon.
Deci sion of Adm nistrative Law Judge: Affirnmed and Adopted.
OPI Nl ON AND ORDER

The cl ai mant appeals from a decision of the
Adm ni strative Law Judge filed January 7, 2004.

The Adm nistrative Law Judge entered the foll ow ng
findings of fact and concl usions of |aw

The claimant fails to neet her burden of

proving by a preponderance of the

evi dence of record that she sustained an

injury arising out of and during the

course and scope of her enploynent on
May 27, 2003.
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We have carefully conducted a de novo revi ew of
the entire record herein and it is our opinion that the
Adm ni strative Law Judge's decision is supported by a
preponderance of the credible evidence, correctly applies
the law, and should be affirnmed. Specifically, we find from
a preponderance of the evidence that the findings of fact
made by the Adm nistrative Law Judge are correct and they
are, therefore, adopted by the Full Conmm ssion.

Thus, we affirm and adopt the decision of the
Adm ni strative Law Judge, including all findings and
conclusions therein, as the decision of the Full Conm ssion
on appeal .

T 1S SO ORDERED.

OLAN W REEVES, Chairnman

KAREN H. McKI NNEY, Conm ssioner
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Conmi ssi oner Turner dissents.

DI SSENTI NG OPI NI ON

The majority has failed to address the sol e issue
rai sed by the parties before the Comm ssion, which was
whet her Cl ai mant was an enpl oyee or independent contractor
at the time of the injury. The parties stipulated to
conpensability. Despite that stipulation, the majority finds
that Caimant’s injury is not conpensabl e because no nedi cal
records were submtted into evidence. In effect, the
maj ority opinion penalizes Caimnt for not submtting
records that are totally irrelevant to the question
pr esent ed.

In so reasoning, the majority has ignored the
parties stipulations and did not address the only issue
presented by the parties to the Comm ssion. The majority’s
failure to address the sole issue raised by the parties is
contrary to the Court of Appeals recent decision in Judy

M chael v. Keep & Teach, Inc., Ark. C. App. CA 03-978

(June 16, 2004), in which the Court renmanded the case to the
Comm ssion “[d]Jue to the Conm ssion’s failure to render
findings and draw a concl usion on the issue presented and

litigated.” 1, therefore, dissent fromthe majority opinion.
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The Prehearing Order states that the parties
stipulated to conpensability and that Respondent’s only
contention was that C ai mant was not an enployee at the tine
of the injury. The majority has not made a finding regarding
Claimant’ s enpl oynent status as either an enpl oyee or
i ndependent contractor at the tinme of the injury. | find
that C ai mant was an enpl oyee of Respondent at the tinme of

the injury and, accordingly, is entitled to conpensati on.

The record reveals that Caimant was a friend of
Renee Young who was the nanager of the Respondent
restaurant, Scooters. It is undisputed that Young asked
Claimant to work as a waitress and in the kitchen of the
restaurant on several occasions. On May 27, 2003, d ai mant
was injured when a netal shelf fell and hit her neck and
| eft shoul der while she was working in the restaurant.

Cl ai mant descri bed her work arrangenment prior to injury as

foll ows:
A VWen | originally started, Renee
would call ne and | would go in and
help out in the kitchen. | filled

in a couple of days through |unch
and wai tressed. Then she cal |l ed, and
| came in and worked -
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Judge: Let nme back up just a mnute.
When she woul d call you and you
woul d do that, would you work
| i ke maybe an hour or two?

A No. Some days | worked eight hours.
I’d go in in the norning and work
until close, and sonetinmes |'d go in
at 11: 00 and work until cl ose.

Claimant testified that Young paid her in cash the
first tine that she worked and that Scooter’s co-owner,
Beverly McKennon, also paid her with a conpany check on
several occasions. Caimant’s Exhibit 1 includes a copy of a
Scooters check dated May 16, 2003, nmade payable to “Trish”
and signed by “BA McKennon.” Also included in Exhibit 1 are
two check stubs dated “5/28", for 21 hours of work, and

“5/21/03" for 17 hours of work.

Beverly McKennon, co-owner of Scooters,
corroborated Claimant’s testinony regarding O aimant’s work

arrangenent at Scooters through Renee Young:

As Ms. Coker stated, she was a friend of
Ms. Young’s and she did conme in and work
periodically when Ms. Young called her.

Ms. Young did pay her cash. The reason
that | wote her a check was just |ike

iIf I wote sonebody a check to check ny
di shwasher or to mow nmy yard. Ms. Young
said she didn’'t have the cash to pay her
one day and asked ne if | would wite a
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check, and | said, ‘Sure.” ... She was
not an enpl oyee of ours; we did not
enpl oy Ms. Coker. M. Coker only cane
when she was called in for a couple
hours a day. | never renenber Ms. Coker
ever working eight hours straight...

Judge: All right. M. MKennon, to
couch this in ternms of a contention for
sonmebody up above nme that may take a

| ook at this, your contention is that
Ms. Coker was not an enpl oyee?

The Respondent: Was not an enpl oyee.

Judge: But rather would have filled in
fromtime to tinme for sonebody el se.
And the check that you gave, you would
have treated that as contract |abor for
wor kers’ conpensati on purposes?

The Respondent: Yes.

The Prehearing Order states that the parties
stipulated to conpensability regarding Claimant’s injury on
May 27, 2003, at Respondent’s restaurant: *“Respondent
stipulates that the claimant sustained an injury when a
pi ece of shelving fell and struck her on the neck and

shoul der on May 27, 2003.”

The Order further defines the parties’ contentions

as foll ows:
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G aimant: C ai mant contends that
she was an enpl oyee for the respondent
on May 27, 2003, and sustained an injury
arising out of and during the course and
scope of her enploynent. The cl ai mant
contends she nade $5.00 an hour plus
tips. The claimant contends that she
wor ked approximately three weeks as a
regul ar part-tinme enployee prior to her
injury. The claimant contends she is
entitled to tenporary total disability
benefits from May 27, 2003 through June
23, 2003, as well as attendant nedical
benefits.

Respondent : Respondent cont ends t hat
the claimant was not an enployee on
May 27, 2003, and controvert the claimin
its entirety.

We have recogni zed that there are nine factors to
be consi dered when determ ni ng enpl oynment status: (1)the
right to control the nmeans and the nethod by which the work
I's done; (2) the right to termnate the enpl oynent w thout
liability; (3) the nethod of paynent, whether by tine, job,
pi ece or other unit of measurenent; (4)the furnishing, or the
obligation to furnish, the necessary tools, equipnent and
mat eri al s; (5) whether the person enployed is engaged in a
di stinct occupation or business;(6) the skill required in a
particul ar occupation; (7) whether the enployer is in

busi ness; (8) whether the work is an integral part of the
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regul ar business of the enployer; and(9) the length of tine

for which the person is enployed. Marlar v. Stevens, Ful

Conmi ssi on Opi nion June 26, 2003 (F205323); Wight v. Tyson
Foods, 28 Ark. App. 261, 773 S.W2d 110 (1989). | find that
the reasoning in Marlar is controlling here and that each of
these factors, when applied to the facts of this case,

wei ghs in favor of Claimant’s classification as an enpl oyee

rather than as an i ndependent contractor.

As for Factor (1), | find that Respondent, through
its manager, controlled the nmeans and net hods of C ainmant’s
work as kitchen help and a waitress. Caimant, who worked as
a waitress and as kitchen help in Respondent’s restaurant,
wor ked at the direction of, and under the supervision of,
Respondent’ s manager. This factor weighs in favor of

Cl ai mant .

As for Factor (2), the right to term nate w t hout
liability, there is no evidence of a contract between
Cl ai mant and Respondent. Instead, the weight of the evidence
shows that C aimant worked “at will” and coul d have been

term nated at any tine.
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As for Factor (3), the method of paynent, the
record shows that C ai mant was paid per hour for her work.
The check stubs submtted as Exhibit 1 show that C ai mant
was paid an hourly rate for her work and C aimant |ikew se

gave undi sputed testinony that she was paid an hourly rate.

As for Factor (4), the furnishing or obligation to
furni sh necessary tools, equipnment and materials, there is
no evidence that C aimant furnished any tools or naterials
while working as a waitress and in the kitchen of

Respondent’ s restaurant.

As for Factor (5), whether Claimnt is enployed in
a distinct occupation or business when performng the
rel evant work, the preponderance of the evidence shows that

Cl ai mant worked as a general restaurant | aborer.

As for Factor (6), whether Caimnt’s work
requi red any special skill, there is no indication that
Claimant’s job as a waitress and “kitchen hel p” was a
skilled occupation. Instead, it appears that these are

unskill ed |l abor positions in a |ocal restaurant.

As for Factor (7), whether the enployer is in

busi ness, the Respondent admts that, for all tinmes rel evant
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hereto, it was in the restaurant business and that the
manager had requested that O aimant work in furtherance of

t hat busi ness.

As for Factor (8), whether the work is an integral
part of the enployer’s regular business, Caimant’s work in
the kitchen and as a waitress clearly is an integral part of

Respondent’ s restaurant busi ness.

As for Factor (9), the length of tinme for which
the person is enployed, the record shows that C ai mant
wor ked on an “as needed” basis for several days at a tine.
At the hearing, Respondent described that the period of tine
in question was during the first three weeks of the
restaurant’s opening. The Full Comm ssion has recognized
that simlar work on an “as needed” basis that was necessary
to an enpl oyer’s business was enploynment within the course

of the respondent enployer’s business. Coner v. Concord Boat

Corp., July 10, 1995 (E408167).

Under the analysis of these nine factors, | find
that C ai mant was an enpl oyee rat her than an i ndependent
contractor when she was injured while working in

Respondent’ s restaurant.



F305579 - Coker -11-

Based on ny de novo review of the record, | find

that the only issue before the Comm ssion was whet her

Cl ai mant was an enployee at the tinme of the injury and that
the majority has erred in failing to make a finding on that
issue. | further find that C ai mant was an enpl oyee of
Respondent at the tine of her injury and, therefore, is
entitled to reasonably necessary nedical treatnent and
tenporary total disability benefits for any period within
the healing period in which she suffered a total incapacity
to earn wages. For these reasons, | dissent fromthe

maj ority opinion.

SHELBY W TURNER, Conm ssi oner



