BEFORE THE ARKANSAS WORKERS COVPENSATI ON COWM SS| ON
CLAI M NO. F204392

LEONARD BALLANCE,
EMPLOYEE CLAI MANT

K. C. CONTRACTI NG
EMPLOYER RESPONDENT

AVERI CAN HOMVE ASSURANCE,
| NSURANCE CARRI ER RESPONDENT

OPI NI ON FI LED AUGUST 30, 2004

Upon review before the FULL COUM SSION in Littl e Rock,
Pul aski County, Arkansas.

Cl ai mant represented by HONORABLE GREGORY G LES, Attorney at
Law, Texarkana, Arkansas.

Respondents represented by HONORABLE R SCOTT MORGAN,
Attorney at Law, Pine Bluff, Arkansas.

Deci sion of the Adm nistrative Law Judge: Affirnmed.

OPI Nl ON AND ORDER

Respondent s appeal the January 21, 2004 deci sion of
an Admi nistrative Law Judge, finding that C aimant’s total
| eft knee replacenent is reasonably necessary for treatnent
of Claimant’s conpensable injury and that Respondent’s are
liable for that procedure. C aimnt cross appeals
requesting tenporary total disability benefits because the
Adm ni strative Law Judge did not address this issue. After
conducting a de novo of the entire record, we find that the
Adm ni strative Law Judge’s opinion should be affirned and

that Claimant is entitled to tenporary total disability
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benefits for the period of Decenber 17, 2002 to COctober 23,
2003.

On February 22, 2002, d aimant sustai ned an
adm ttedly conpensable injury to his left knee when he
stepped in a hole in a chicken house while working as a
chi cken catcher for Respondent. C aimnt, born Cctober 7,
1955, has worked as a chicken catcher since dropping out of
hi gh school in the ninth grade with the exception of a nine
nonth period in which he worked at a steel mll. d ai nant
first injured his left knee in the 1980s as a result of a
not or vehicl e accident and underwent surgery at that tine.
The parties stipulated that C ai mant sustai ned a conpensabl e
| eft knee injury on February 22, 2002 and Respondents have
accepted liability for a five percent (5% pernmanent
i mpai rment rating.

Cl ai mant sought treatnment fromDr. Chris Alkire
foll owi ng the February 22, 2002 injury. The MRl of
Caimant’s |l eft knee taken on April 26, 2002 reveal ed
“severe degenerative arthritis,” “marked degenerative change
in the anterior horn of the |lateral nmeniscus” and the
possibility of “a tear at this site but it is difficult to

be certain due to the degree of degeneration.”
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On May 17, 2002, Dr. John Gregory nade the
foll owi ng notes after exam ning C ai mant:

This patient comes in today for
eval uati on. He injured his left knee
back in February when he stepped in a
hole and twisted it. He had arthroscopic
surgery years and years ago and had no
trouble up until the nbst recent injury.
X-rays today show severe degenerative
changes in all compart nents. VRI
coincides with this. H's main conplaint
is that his knee catches in certain
positions and he has to work it | oose and
It is significantly painful.

On exam today he had a slight effusion.

He has significant nedial joint |ine pain

on flexion and external rotation of the

tibia. Dr. Al kire proposes to scope his

knee and | agree that is a good first

step. Utimtely | think that he’ll have

to have a knee repl acenent.

Cl ai mant underwent arthroscopic surgery on his
| eft knee on July 3, 2002. The postoperative di agnosis
included “anterior horn tear of the lateral neniscus” and
“smal | posterior horn tear of the nedial neniscus.” Dr.
Alkire s notes in the nonths foll ow ng the surgery show t hat
Cl ai mant continued to conplain of pain, “popping” in his
knee, and that his knee gave way. Caimant testified that
the surgery did not help his condition and that his knee
“popped,” gave out on himon several occasions, and was very

pai nful to walk on. C aimant described one particul ar



Bal | ance - F204392 4

incident in which his knee gave way while he was wal ki ng
down his porch steps to take trash to the street for pick
up. Dr. Alkire treated C aimant with pain nedicine,

physi cal therapy, and synvisc injections. Dr. Alkire
expressed a desire for Clainmant to return to work. However
Claimant relayed that he had experienced severely painful

gi ve-way epi sodes prior to actually being able to return to
work. On QOctober 28, 2002, Dr. Alkire opined in a letter
that C ai mant was unable to return to work: “M. Leonard
Bal | ance has been unable to work because of chronic knee
pai n undergoing treatnment right now with Synvisc injection
He’'s going to be unable to work for at |east the next four
weeks and possibly longer.” On October 31, 2002, Dr. Alkire
wote that Caimant may “return to light duty - sit down
sedentary work only.” Cainmant testified, however, that he
was not able to return to work because Respondent was no

| onger enpl oyi ng chi cken catchers.

On Novenber 14, 2002, Dr. Alkire opined in a
letter to the insurance carrier that Cai mant was not yet at
MM and predicted that C aimant m ght need total knee
repl acenent surgery:

M. Bal | ance does have significant

arthritis of his knee in spite of the
nmeni scectony in the bend of his knee. He
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still has significant synptons  of
arthritis in his knee. | do believe that
this patient is going to need total knee
repl acenent. Because of his young age,

|’ve attenpted to try to put that off as
long as possible wth the wultimte
conservative case to include injections
of cortisone and hyal ur oni c acid
substitute, Synvisc. He’'s ~currently
under goi ng active treatnent with Synvisc
injection to his knee. If these
injections fail, patient will Iikely need
a knee replacenent. That decision for
knee surgery, however, has not been nade.

M. Ballance as of 11/13/02 is not yet at

MM .

| did attenpt to return M. Ballance to
wor k, but he has still sone significant
pain and disconfort in his knee. | t

shoul d be noted that the conplaint he had

when he took out the garbage at his house

was not an injury but just continued

synptons of the sane pathol ogy that was

due to this on-the-job injury of 4/13/02

[sic].

Dr. Alkire opined on Decenber 2, 2002, that
Claimant’s “only chance of relief is going to be a total
knee repl acenent...He’'s unable to do his normal job or any
work that he has to do standi ng and wal ki ng because of pain
in his knee.”

Respondents sent Claimant to Dr. Janes Ml hol | an
for evaluation on Decenber 17, 2002. Dr. Mil holl an opined

that “he sustained an injury to an already very degenerative
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joint.” In his deposition testinony, Dr. Ml hollan opined
that the injury aggravated C ai mant’ s degenerative condition
and that a total knee replacenent is a reasonably necessary
procedure for the total overall condition of the knee:

Q Now, Doctor, after you were able to
review t hese records and see Doct or
-- see M. Ballance, did you forman
opi nion after review and exam about
whether or not the need for the
total knee repl acenent was caused by
his single injury of 2-22-02 or
whether it was due to the overall
condition of that |left knee?

A Well, there’s no question that the -
- that the injury aggravated the
patient’s situation. But there’'s
also no doubt in ny mnd that the
overwhel m ng majority of the problem
is the degeneration that anteceded
that injury.

* k%

Q Ckay. But would you -- would you
agree, Doctor, that the total knee
repl acenent may be necessary now f or
the overall condition of this man's
left knee? Wuld that be a
reasonabl e, necessary procedure for
the total overall condition of the
knee?

A Yes.
Respondent refused to provide knee repl acenent
surgery based on Dr. Ml hollan’s opinion. Thereafter,

Caimant returned to Dr. Alkire in January, 2003. On
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January 13, 2003, Dr. Alkire also opined that the February,
2002 work injury aggravated C ai mant’s degenerative
condi tion:

[ T]here’s no question that M. Ball ance

had degenerative changes of his | eft knee
prior to his 2/25/02 [sic] accident.

However, it is nmy opinion that M.
Bal | ance’ s current synptons and the need
for further surgery; i.e a knee

repl acenent of his left kneé, has been

brought on by an exacerbation of the

synptons of his preexisting arthritis

that was worsened fromhis 2/25/02 [sic]

on-the-job injury.

On January 30, 2003, Dr. Alkire referred C ai mant
to Arkansas Rehabilitation who assisted Claimnt in
obtaining total knee replacenent surgery on May 27, 2003.

On the day of the hearing, Cctober 23, 2003, Dr.
Alkire released Claimant to return to work. d ai mant
testified at the hearing that he was ready to return to
wor k, that he experienced only m nor pain since the total
knee repl acenent surgery and did not experience swelling or
poppi ng as he did prior to the surgery.

Since the Adm nistrative Law Judge’ s January, 21
2004 opinion, the Court of Appeals has awarded total knee

repl acenent surgery to a claimant with a very simlar

degenerative knee condition to Claimant in Wllians v. L & W

Janitorial, Inc., Ark. App. __, __ S.W3d ___ (Feb. 4,
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2004) (03-681). In WIllianms, the claimant first injured her
knee in 1996 while working and again injured her knee at
work in Novenber, 2000. She testified that before the
Novenber, 2000 injury that she took Tylenol for pain and
continued to work despite the pain. The respondents paid
for the first knee surgery, but refused to pay for the total
knee repl acenent surgery after two doctors opined that the
claimant’ s condition was caused by degenerative arthritis.
Dr. Mul hollan opined that if the claimant “had to have a
total knee replacenent the maj or cause of that woul d not be
her Novenber 15, 200 injury, it’s the underlying
degenerative arthritic process.” The Court of appeals
reversed and renmanded the case for an award of benefits
based on the foll ow ng reasoni ng:

Both doctors can be fairly said to have

testified that appellant’s fall at work

was not the major cause, but that it was,

at least, a factor in her resulting

inability to work and need for knee-

repl acenent surgery...the Comm ssion had
found that appellant had failed to prove

a causal connecti on bet ween her
conpensable injury and her need for
t ot al - knee-repl acenent surgery.

Mor eover, the Conm ssion concl uded that
‘[t]here is no evidence that the
degenerative di sease was worsened by the
work-related injury.’” Even review ng the
evidence in the light nost favorable to
the Comm ssion’s findings, we conclude
t hat t hey are not supported by
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substantial evidence. Appellees had to

t ake appel | ant as they found her, and the

conpensabl e injury that she suffered was

a factor in her need for the additional

surgery.

Here, as in Wllianms, Dr. Alkire and Dr. Ml hollan
have opined that Caimant’s work injury aggravated his
preexi sting condition and was a factor contributing to his
need for total knee replacenent surgery. Therefore, we
find, as did the Court of Appeals, that Caimant’s
admttedly conpensable injury was a factor in his resulting
inability to work and need for the total knee repl acenent
surgery. Accordingly, we find that Caimant is entitled to
addi tional nedical treatnment in the formof total knee
repl acenent surgery and that Respondents are liable for that
pr ocedure.

We also find that Claimant is entitled to
tenporary total disability benefits. A claimant “who has
suffered a scheduled injury is entitled to benefits for
tenmporary total disability during his healing period or
until he returns to work.” Ark. Code Ann. § 11-9-

521(a) (Repl . 2002); Wieeler Constr. Co. v. Arnstrong, 73

Ark. App. 146, 41 S.W3d 822 (2001). The healing period
ends when the underlying condition causing the disability

has beconme stable and nothing further in the way of
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treatment will inprove that condition. Md Butcher, Inc. v.

Parker, 4 Ark. App. 124, 628 S.W2d 582 (1982).

W find that Clainmant is entitled to tenporary
total disability benefits from Decenber 17, 2002, to Cctober
23, 2003. W note that it appears fromthe record that
Respondents termnated Claimant’s tenporary total disability
benefits on Decenber 17, 2002, following Dr. Mil hollan's
exam nation of Claimant and that C aimant is requesting
indemity benefits as of that date. W find that C ai mant
was in his healing period on Decenber 17, 2002, because
Cl ai mant had not yet undergone the recommended knee
repl acenent surgery and Drs. Ml hollan and Al kire opined
that Caimant’s work injury was a factor necessitating that
surgery. Additionally, Cainmnt had not returned to work.
W find that Cainmant’s healing period ended when he reached
MM followi ng the May, 2003 knee repl acenment surgery on
Oct ober 23, 2003. We, therefore, find that Caimant is
entitled to tenporary total disability benefits from
Decenber 17, 2002, to Cctober 23, 2003.

For the foregoing reasons, we find that C ai mant
is entitled to additional nedical treatnent in the form of
| eft knee replacenment surgery and tenporary total disability

benefits for the period of Decenber 17, 2002 to COctober 23,
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2003. Al accrued benefits shall be paid in a lunp sum
wi t hout discount and with interest thereon at the |awful
rate fromthe date of the Adm nistrative Law Judge’s
decision in accordance with Ark. Code Ann. 8 11-9-809 (Repl
2002) .

Since Claimant’s injury occurred after July 1,
2001, Caimant’s attorney’s fee is governed by the
provi sions of Ark. Code Ann. 8§ 11-9-715 as anended by Act
1281 of 2001. Conpare Ark. Code Ann. 8 11-9-715(Repl. 1996)
with Ark. Code Ann. 8§ 11-9-715 (Repl. 2002). For prevailing
on this appeal before the Full Comm ssion, Cainmant’s
attorney is hereby awarded an additional attorney’'s fee in
t he amount of $500.00 in accordance with Ark. Code Ann. §
11-9-715(b) (Repl. 2002).

I T IS SO ORDERED.

OLAN W REEVES, Chairnman

SHELBY W TURNER, Comm ssi oner

Comm ssi oner MKi nney di ssents.



