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OPINION AND ORDER

The claimant appeals and Respondent No. 2 cross-

appeals an administrative law judge’s opinion filed July 18,

2003, finding that the claimant has suffered a compensable

injury and finding that the claimant failed to prove he was

entitled to any permanent benefits as a result of his

compensable injury. After conducting a de novo review of the
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record, the Full Commission affirms the administrative law

judge’s finding that the claimant failed to prove he was

entitled to permanent benefits.

Thomas Brumbelow, age 52, testified that he was

educated through the seventh grade. The claimant described

his employment history as, “I’ve worked in the log woods,

everything there is to do in the log woods, and I’ve drove

trucks.” The claimant began working for the respondent-

employer in October 2000. The claimant testified, “I had a

load of lumber on and I was tightening the straps and I

jumped up on the cheater pipe to get it tied and the strap

broke and I went flat of my back on the rock parking lot.” 

The claimant received emergency medical treatment at Mena

Medical Center on May 23, 2001, where “mild muscle spasm” in

the claimant’s back was reported. The following conclusion

resulted from a radiology report entered May 23, 2001:

Mild degenerative change at C5-6. If
clinically indicated, MRI could be
obtained for further evaluation. Two
views of the skull demonstrate no
fracture or acute bony abnormality.
AP & lateral views of the left knee
demonstrate a bipartite patella. No
acute bony abnormality is seen.
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The Final Diagnosis on May 23, 2001 was “contusion

T-spine” and “fracture L patella.” In addition, Dr. Eugene

Pontecorvo reported on May 23, 2001:

X-rays were taken of his back and of his
left knee. An area was noted in his
apparel lateral aspect of the patella
which appeared to be separated from the
main body of the patella and he was
referred orthopedics....

On examination he has some spasm in the
thoraco-lumbar region - more on the left
than on the right....With regard to his
left knee there is an area which is
comatose a pure lateral aspect of the
patella but there’s no particular
swelling echymosis (sic) or erythema
about the knee and he is not tender to
palpation over this area at this time
and his knee exam showed some hamstring
tightness and biceps tightness poster
laterally and probably a grade one
sprain of the lateral collateral
ligament. No evidence of fracture is
seen clinically....

Review of the x-rays of his knee show
what is probably a bipartite patella
which is not a pathological entity. His
back X-rays are also unremakable
(sic)....

I believe this man sustained basically a
sprain of his back and it will get
better over time. He should be seen by
is (sic) primary care provider and
probably will be able to go back to work
in a couple of weeks.
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Dr. Richard M. Lochala noted on July 6, 2001,

“Now, most of the pain has accentuated and localized in the

lumbar spine area, primarily on the right.”    

Dr. Bruce L. Safman saw the claimant on July 11,

2001 and stated, “Mr. Brumbelo (sic) reports that he injured

his back on 5/21/01 and had cervical, thoracic and lower

lumbar pain that radiating down his left lower extremity to

the mid-calf. He also sustained a fracture to his left knee,

which is no longer troublesome....X-rays show of the lumbar

spine only showed minimal degenerative changes.” An MRI scan

of the lumbar spine was taken on July 18, 2001, with the

following impression:

Degenerative disk disease at the L4-5
and L5-S1 levels.  At both levels there
is mild diffuse bulge of the disk. Both
L4 roots appear to abut the bulging disk
at the L4-5 level as the roots traverse
the neural foramen.

  

Dr. Safman reported on July 18, 2001, “His MRI

demonstrated degenerative changes. There is a diffuse bulge

that abuts on the L-4 nerve roots bilaterally. Although this

is not an area where he reports tenderness, this is the most

likely site for lumbar pain. He also has some very small

annular tear, which I suspect is probably degenerative.”
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Dr. Wayne L. Bruffett initially evaluated the

claimant on October 10, 2001:

Mr. Brumbelow is a 49-year-old gentleman
who sustained a work-related injury on
5/21/2001, when he fell. He apparently
was loading some lumber and a strap
broke on his truck and he feel (sic)
backwards....

His MRI is reviewed.  He appears to have
degenerative changes at L4-5 and L5-S1,
with desiccation. There is bulging of
the disc.  He may have a small right-
sided annular tear at L5-S1.  There is
no evidence of specific nerve root
impingement. He may have some mild
foraminal narrowing involving the L4
roots, but clinically he does not seem
to have any L4 nerve root pain.

  

Dr. Bruffett’s impression was “1. Lumbar strain. 

2.  Degenerative disc disease, lumbar spine.” Dr. Bruffett

stated, “I really cannot explain his leg pain with regards

to his lumbar spine. I think one of the best things for

Mr. Brumbelow would be to get back to work, and he agrees

with this....I reassured Mr. Brumbelow that I do not think

he has a surgical problem in his spine, and he is relived

(sic) to know this.”  

Dr. Bruffett’s impression on October 24, 2001 was

“Annular tear and lumbar strain.” Dr. Bruffett stated, “I’m

going to reduce Mr. Brumbelow down to some very sedentary
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light duty with no lifting or pushing greater than 20

pounds, no repeated bending, twisting, or stooping, and I do

not think he can drive a truck at this time. There may not

be much else for him do (sic) out at his present place of

employment. I think he needs to see a nonoperative

specialist for consideration of some epidural injections or

more invasive yet still nonsurgical treatments.”

The administrative law judge filed an opinion on

May 8, 2002. The administrative law judge found that the

claimant proved he was entitled to additional temporary

total disability compensation from October 24, 2001, through

a date yet to be determined. No appeal was taken from the

administrative law judge’s opinion. The parties stipulate

that the administrative law judge’s May 8, 2002 opinion is

now final and res judicata.

The claimant visited Dr. Bruffett on September 12,

2002:

He does not have a surgical problem. I
really think he has exhausted most
common forms of treatment for his
condition. I suspect that he is going to
have some degree of chronic pain.  

He asked my about restrictions, and I
think ultimately he will have none
imposed upon him by me. However, he is
certainly going to have some
“limitations” based on his complaints of



Brumbelow - F106609 7

pain. I think the best way to sort this
out would be to obtain a functional
capacity evaluation....

Based on the American Medical
Association “Guides to the Evaluation of
Permanent Impairment, 4th ed.,” I would
assign an impairment rating of 7% to the
whole person based on his injury. He is
at point of MMI.  I will see him back
one time after the FCE to make sure he
understands this and has a copy of it,
and then he will be released from my
care.

Dr. Bruffett’s impression was “1.  Cervical

degenerative disc disease. 2.  Lumbar disc herniation

without nerve root impingement or surgical significance.” 

The parties stipulated that the claimant’s healing period

ended on September 12, 2002. The parties initially

stipulated that Respondent No. 1 accepted and was paying

permanent partial disability in the amount of 7%, based on

Dr. Bruffett’s rating.  

The claimant underwent a functional capacity

evaluation on October 10, 2002, and a physical therapist

wrote, “Mr. Brumbelow’s abilities place him in the sedentary

to light physical demand level according to DOL guidelines. 

However, due to his inability to sit, stand, or walk for any

significant length of time, it is unlikely that

Mr. Brumbelow can perform any job at this time.”
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Dr. Bruffett stated on October 16, 2002, “I do not see any

objective data that would keep him from being able to work

except for this Functional Capacity Evaluation that was done

recently and seems to be a valid study.”  

The parties deposed Dr. Bruffett on June 5, 2003. 

Respondent No. 1's attorney examined Dr. Bruffett:

Q.  And what did you find when you reviewed
the MRI?

A.  That he had degenerative changes at two
levels in his lower back, some disc bulging,
had a small tear in the disk at L5-S1. I
didn’t see any evidence that the nerve root
was compressed particularly....

Q.  Did you think that those degenerative
changes at L4-5 and L5-S1 were primarily due
to the aging process?

A.  Yes....

Q.  The radiologist did not find any evidence
of any disk herniations at any of those
levels. Do you agree with that assessment?

A.  Yes.  

The Second Injury Fund’s attorney queried

Dr. Bruffett:

Q.  The seven percent that you gave were for
the objective degenerative changes you found
on Mr. Brumbelow’s back, is that right?

A.  Yes.  
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The claimant contended that he was permanently and

totally disabled. The respondents contended that the

claimant was not permanently and totally disabled, and a

hearing was held before the Commission on June 16, 2003. The

administrative law judge found that the claimant failed to

prove that he was entitled to permanent benefits. The

administrative law judge also found, “The parties’ prior

stipulation regarding compensability and its acceptance by

this administrative law judge as a finding of fact is

binding on the Second Injury Fund. Therefore, claimant has

suffered a compensable injury.” The claimant appeals the

administrative law judge’s finding that the claimant failed

to prove he was entitled to permanent benefits. Respondent

No. 2 cross-appeals the administrative law judge’s finding

that the Second Injury Fund was bound by the stipulation of

compensability. As we find that the claimant has failed to

prove entitlement to any permanent disability benefits, the

stipulation issues raised by the Second Injury Fund are

moot.

The claimant argues that he is permanently and

totally disabled as a result of his compensable injury. The

administrative law judge found, “Claimant has failed to

prove by a preponderance of the evidence that he is entitled
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to any permanent benefits as a result of his compensable

injury.” The Full Commission affirms this finding. The

claimant sustained a compensable injury in May 2001. When

Dr. Bruffett first began treating the claimant in October

2001, he reported “degenerative changes at L4-5 and L5-S1,

with desiccation.” Dr. Bruffett subsequently opined that the

claimant’s degenerative condition would not require surgery. 

We recognize that Dr. Bruffett assigned a 7% impairment

rating in September 2002, which rating Respondent No. 1

initially accepted and began paying. However, Respondent

No. 1 controverted this impairment rating after Dr. Bruffett

explained that the rating was based on degenerative changes

rather than a compensable injury.  

The claimant must prove by a preponderance of the

evidence that he is entitled to an award for a permanent

anatomical impairment. Weber v. Best Western of Arkadelphia,

Workers’ Compensation Commission F100472 (Nov. 20, 2003). 

Permanent benefits shall be awarded only upon a

determination that the compensable injury was the major

cause of the disability or impairment. Ark. Code Ann. §11-9-

102(4)(F)(ii)(a). The present claimant failed to show that

he sustained a compensable anatomical impairment as a result

of his compensable injury, or that the compensable injury
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was the major cause of the degenerative changes described by

Dr. Bruffett. A claimant must prove a specific percentage of

permanent impairment before he is eligible for permanent

disability benefits and wage-loss benefits. Wal-Mart Stores,

Inc. v. Connell, 340 Ark. 475, 10 S.W.3d 727 (2000). 

The Full Commission affirms the administrative law

judge’s finding that the claimant failed to prove he was

entitled to any permanent benefits as a result of the

compensable injury. Therefore, the issue of whether the

stipulation of compensability was binding on the Second

Injury Fund is rendered moot as the Second Injury Fund has

no liability. This claim is denied and dismissed.

IT IS SO ORDERED. 

      

___________________________________
OLAN W. REEVES, Chairman

___________________________________
KAREN H. McKINNEY, Commissioner 

Commissioner Turner dissents.


