BEFORE THE ARKANSAS WORKERS' COVPENSATI ON COWM SS| ON

CLAI M NO. E902151

TANYA L. BOYD,

EMPLOYEE CLAI MANT
BROOKSHI RE GROCERY COVPANY,

SELF- I NSURED EVMPLOYER RESPONDENT NO. 1
SECOND | NJURY FUND RESPONDENT NO. 2

OPI NI ON FI LED JUNE 7, 2004

Upon review before the FULL COM SSION in Little Rock,
Pul aski County, Arkansas.

Cl ai mant represented by the HONORABLE JAMES N. PRATT, JR,
Attorney at Law, Canden, Arkansas.

Respondent No. 1 represented by the HONORABLE PAUL M LLER
Attorney at Law, Texarkana, Texas.

Respondent No. 2 represented by the HONORABLE TERRY PENCE
Attorney at Law, Little Rock, Arkansas.

Deci sion of admi nistrative |law judge: Affirnmed as nodified.

OPI Nl ON _AND ORDER

Respondent No. 1 and Respondent No. 2 appeal an
adm nistrative law judge' s opinion filed August 8, 2003.
The adm ni strative | aw judge found that the clai mant
sust ai ned a conpensable injury on February 9, 1999. The

adm nistrative |law judge found that the claimant was
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tenporarily totally disabled “for the periods begi nning
February 10, 1999 through Septenber 26, 2000, and conti nui ng
t hrough Cct ober 23, 2002.” The administrative |aw judge
found that the clainmant had a permanent physical inpairnent
of 16% and that the clainmant had suffered wage-I|oss
disability in the anount of 60% The administrative |aw
j udge found that Respondent No. 2, Second Injury Fund, was
liable for the claimant’s wage-|oss disability.

After reviewing the entire record de novo, the Ful
Comm ssion affirns as nodified the opinion of the
adm ni strative | aw judge. The Full Conmm ssion finds that
t he cl ai mant proved she sustained a conpensable injury on
February 9, 1999. The claimnt proved she was entitled to
reasonably necessary treatnent as provided by Dr. Saer and
Dr. Reddy. The claimant failed to prove that treatnent from
Dr. Russell was reasonably necessary in connection with the
claimant’ s conpensable injury. W find that the clai mant
proved she was entitled to tenporary total disability
conpensati on from February 10, 1999 through Septenber 25,
2000. The cl ai mant proved she was entitled to anatom cal
i mpai rment in the amount of 10% and wage-1oss disability of

30% The Full Conmmi ssion finds that Respondent No. 2,
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Second Injury Fund is liable for the claimnt’s 30% wage-
| oss disability.
. H STORY
Tanya Boyd Harper, age 39, testified that she graduated
from hi gh school and attended college for two years. M.
Har per testified that she became enpl oyed with Brookshire
Grocery in about 1988, “l| started out in the bakery and I
wor ked there about six nmonths and then | noved to the [neat]
mar ket .” Respondent No. 1 stipulated that the clai mant was
an enpl oyee of Brookshire G ocery Conpany “at the tine of
her initial injury on January 21, 1991.” The cl ai mant
testified, “I was picking a hambox up in 1991 and | had a
hurting in nmy back and it went down ny leg, ny left leg.”
The claimant testified that she subsequently underwent
surgery fromDr. Edward H Saer, I1l. In Decenber 1991, Dr.
Saer estimated the claimant’s inpairnent to be “10%to the
body as a whole.”
The record indicates that Dr. Saer wote to an attorney
on April 7, 1993:
| initially saw Ms. Boyd on March 14, 1991, for a
work related injury to her back. She was having
primarily buttock pain with sonme intermttent
| ower extremty synptons. She did not respond to

conservative treatnent and was evaluated with an
MRI. This showed a disc herniation at L5-S1
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on the left. Because she continued to be
synptomatic, we ultimately went ahead with surgery
in the formof |am notony and di sc exci sion on

6/ 10/ 91.

She did well follow ng the surgery. She continued

to have sone intermttent disconfort. | had

foll owed her intermttently since that tine. She

did return to work with sonme restrictions, but

ultimately ended up basically doing her fornmer

j ob.

She devel oped pain in the right lower extremty

wi thout any new injury last fall. That got

progressively worse and work-up, again with an

MRl , showed evi dence of recurrent disc herniation

at L5-S1, predomnantly right sided. She becane

very synptomatic and had surgery on January 6,

agai n consisting of disc excision with good

results. | have not released her to return to

wor k, but so far she seens to be doing well....

Dr. Saer reported after exam ning the claimant on
August 30, 1993, “Her persistent synptons do appear to be
related to her disc herniation and at this point | do not
anticipate any further surgical intervention....l think she
has reached the end of her healing fromher surgery in
January and has sustained an additional 5% i npairmnment
related to her recurrent herniation.”
Dr. Saer wrote on February 15, 1994, “Repeat x-rays

today show a little narrowmng at L5-S1. | think her
synptons are sinply due to sonme further wear and tear type

changes which have occurred at the |unbosacral |evel.”
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An MRl of the lunmbar spine with and wi thout contrast

was taken on January 5, 1995, with the follow ng concl usion:
Post op changes of a |am nectonmy at L5/S1. There
i s disc degeneration with a broad based noderate
sized disc herniation that is slightly |arger
on the right side and which abuts the right Sl
nerve rootlet as it emerges fromthe thecal sac.
At L4/L5 there is evidence of disc degeneration
and posterior disc bulge along with a posterior
anul ar tear.

The cl ai mant continued to occasionally follow up with
Dr. Saer.

The parties stipulated that the enploynment relationship
exi sted on February 9, 1999. The claimant testified, “l was
wr appi ng sone neat and the - it's a big, tall rack and they
slide the neat in trays on the rack and it was on the very
bottomand | reached down to pull it out and wap it and |
felt a sudden pain again in nmy |ower back.” The cl ai nant
testified that she did not return to work after February 9,
1999. Respondent No. 1 stipulated that it paid tenporary
total disability conpensation and nedi cal treatnent.

An MRl of the lunmbar spine with and wi thout contrast
was taken on February 23, 1999, with the foll ow ng

concl usi ons:

At L5-S1 there is evidence of a prior Sl
| am nectony and central discotony. There is now
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evi dence of a central recurrent and right and |eft
| ateral snmall disc herniation that do not appear
to encroachnment (sic) significantly on the

t hecal sac but do encroachnent on the right and

| eft intervertebral foram na.

Evi dence for degenerative di sc di sease nost
obvi ous at L5-S1.

Evi dence of a prior discotony with no evidence of
recurrence at L4-5.

The claimant returned to Dr. Saer on April 1, 1999:
She hurt herself at work again on February 9,
1999. She was lifting a pan neat when she felt a
pop in her back. She' s been off work since....
| reviewed the MRI filnms. She does seemto have a
central herniation/protrusion at L4-5. She had a
smal |l annular tear on the last MR and this
| ooks different fromthat. The changes at L5-S1
are noted too...
Hopefully we can get by w thout having any
surgery. It’s hard to say whether this new injury
caused changes at L4-5, L5-S1, or both...

The inmpression froma CT of the |unbar spine taken
August 11, 1999 was “Degenerative disc at L4-5 with
posterior central annular tear.”

On Cctober 11, 1999, Dr. Saer perforned a “Laparoscopic
anterior fusion, L5-S1.” Dr. Saer’s pre- and post-operative
di agnosi s was “Post-|am nectony di sk di sease at L5-Sl1.”

Dr. Saer referred the claimant to Dr. Yeshwant P

Reddy, a physiatrist, who began treating the claimant on
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February 24, 2000. Dr. Reddy kept the claimnt off work.
Dr. Reddy wote on March 23, 2000, “W w Il give her another
try of aquatic rehabilitation.” Dr.Reddy wote on May 18,
2000, “At this point patient cannot work.”

Dr. Saer opined on Septenber 12, 2000, “I think her
fusion is solid and fromthe standpoint of her |ast surgery
done | ast year, she is at MM. | explained that | do not
t hi nk she needs any further surgery on her back. She
obvi ously does need sone treatnment, and I will defer to Dr.
Reddy about that.”

Dr. Reddy reported on Septenber 25, 2000:

Ms. Boyd reported a work-related accident in
February 1999 while working as a neat packer. She
underwent | aparoscopic anterior |unbar interbody
fusion at L5-S1 in Cctober 1999 perforned by

ort hopedi ¢ spine surgeon Edward H Saer 111, MD.
Since then she has been off work and conti nues

to conplain of |ow back pain and activity

I ntol erance of any ki nd.

| have watched this video, which was over 1 hour
45 mnutes. It has been recorded from February
28" until August 20, 2000 on different occasions.

| have viewed this video particularly to find out
Ms. Boyd’'s physical capabilities including |unbar
f | exi on-extensi on, pain behavior, weightlifting
activities, and al so the endurance she has with
activities....

It is quite clear that she could do nore than what
she used to report to me. | was surprised to note
that she was able to carry a dog, bend and |ift
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and put it into the Jeep at least two tinmes on
March 2", On August 11'" she was able to carry a
heavy object in the hand wi thout any problem She
was al so able to clean the wi ndshield of a sports
utility vehicle without effort. It seens |ike she
al so cl eaned the boat on that day.

The nost revealing video surveillance was from
August 11th, 12'"  and the foll ow ng week on August
18th, 19" and 20'". She was on the | ake boating
and fishing. She was able to bend and scratch her
foot without any disconfort. This indicates that
she has near normal |unbar flexion. She was able
to sit confortably and bend indicating that she
has no sitting intolerance. On several occasions
she was able to bend and pick up objects fromthe
floor. She was able to carry a vessel containing
water and throw the water easily.

On August 19'" she was able to sit confortably in
the driver’s seat and cl ose the door, which was

wi de open, by bending indicating that there was no
restriction in the range of notion.

On August 20'", single-handedly she | oaded the
trunk of the Jeep with picnic itens and canping
items without rest and no problem Actually she
enptied the trunk of another SUV and | oaded the
items into the Jeep. This not only indicates that
she is able to carry but also that she has good
endurance wth her activities.

My overall inpression of this video surveillance
is that she could wal k, bend, lift weight w thout
any problens. Her endurance was good. She was
never seen to rest or show signs of back pain or
probl ens during the two weekend activities on the
| ake. She behaved as a nornmal person.

| feel that watching this video was very
i nformative. M. Boyd has recovered from her
fusion surgery quite nicely.
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Dr. Reddy informed a risk manager for the respondent -
enpl oyer on Septenber 25, 2000, “I have observed, anal yzed
and comrent ed upon the surveillance video you have provided
on Ms. Boyd. As indicated in ny video surveillance it is
quite clear that Ms. Boyd can do nore activities that she
made us believe. She is at maxi mum nedi cal inprovenent. |
will provide her with permanent inpairnment rating and
rel ease her fromnmny care.” Dr. Reddy planned the foll ow ng
on Septenber 26, 2000:

1. M. Boyd is at maxi mum nedi cal i nprovenent
following anterior |unbar interbody fusion at L5-
S1 in Cctober 1999. According to the AVA
Quidelines for Inpairnment Rating, she will receive
a 10% partial permanent total body inpairnment
rating. This is based on L5-S1 fusion. According
to Chapter 3, Table 75, she will receive this 10%
whol e—person inpairnment. In the future she may
require medi cal managenent. This may invol ve pain
nmedi cati ons, sl eeping nedications, and

nonst eroi dals anti-inflammtory nedications. | do
not think she requires any further physical
therapy for this injury.

2. As she lives quite far awmay fromLittle Rock

Il will now rel ease her fromny nedical care. She
can obtai n mai ntenance nedi cations fromloca
physi ci ans.

The claimant testified that the respondents did not pay
her the 10% i npairnent rating assessed by Dr. Reddy. The

claimant testified that she received a letter fromthe
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respondent - enpl oyer on or about Novenber 10, 2000,
term nating her benefits and her enpl oynent.

The cl ai mant began treating with Dr. Anthony E. Russel
on Novenber 16, 2000, who noted, “I amnot a strong believer
of the value of videotaping in nost of these cases. M
maj or concern here is whether or not Ms. Harper has a
potentially treatable | esion that has gone undetected at
this time. W will plan to have Ms. Harper undergo a
follomup MR scan. She will be seen back afterwards for
further evaluation.” An MRl of the lunbar spine with
gadol i nium was taken on Novenber 16, 2000, with the
foll ow ng inpression:

1. Probabl e postoperative changes on the right at
L4-5 wi thout an obvious | am nectony defect. There
is mnimal right-sided epidural fibrosis and
enhancenent of the disk.

2. Post fusion changes at L5-S1. There is mld
di ffuse spondylosis with mniml canal narrow ng.

Dr. Russell noted on Novenber 29, 2000:

Ms. Boyd returns today to review the findings of
her MRl scan and fl exi on/ extension | unbar spine
films. The flexion/extension filnms appear to

i ndi cate conti nued novenent across the disc space
as evidenced by a widening of the disc space with
fl exion and narrowing with extension. This

conti nued novenent nay be responsi ble for mnuscle
spasm and the subsequent pain that she is
experiencing. She also has degenerative changes
whi ch may be causing nerve root irritation. M.
Boyd continues to be in severe pain. At this
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poi nt, further conservative mnmeasures |ikely have
very little to offer. It is possible that the
conti nued novenent across the disc space could be
responsi bl e for her continued pain and for that
reason | propose that we reoperate posteriorly and
add pedicle screws and rods to the construct. At
the time of surgery, we would plan to do a w de
deconpressi on around the nerve roots in order to
al l eviate any possi bl e nerve root conpression.
have di scussed the fact with Ms. Boyd that this is
certainly a last resort and does not carry a good
statistically chance of inprovenent. On the other
hand, w thout reoperation it is clear that her
pain will continue...

On Decenber 29, 2000, Dr. Russell perfornmed an “L5-S1
posterior deconpression and stabilization using the Synthes
pedicle screws and rods.” The claimant testified that she
recei ved “sudden relief” after surgery fromDr. Russell

Dr. Russell noted on January 9, 2001, “Ms. Boyd returns
today in one week followup of her |unbar fusion utilizing
the pedicle screws and rods. She notes that she is doing
extrenely well and is very, very pleased with the results os
(sic) her surgery....She appears to have had an excel | ent
result fromsurgery noting that her pain is less nowthan it
has been at anytinme after any of her previous operative
procedures. It would appear that we now have adequately
addressed the problemthat has plagued her. It is apparent

to me that the synptons she has been suffering have rel ated



Boyd - E902151 12

back to the initial injury clearly and only now this has
been adequat el y addressed.”

The claimant continued to follow up with Dr. Russel
after surgery. Dr. Russell noted on May 2, 2001 that
“foll owup studies were negative for any nerve root
conpression.”

Dr. JimJ. More provided a Review O Records on July
22, 2001:

| have been provided a nunber of records on this
patient. She has been treated surgically on
several occasions. She has been treated
surgically in 1991, 1993 and again in 1999. Dr.
Ed Saer was the operating surgeon. The patient

al so had a fourth operative procedure on 12-29-00
by Dr. Anthony Russell.

Revi ew of the patient’s previous records reflect
t hat her problens have al ways been at the L5/S1

| evel either right or left and for which she was
subnmitted to the surgery in 1991 and 1993. In
1999, however, the patient underwent a | aproscopic
anterior lunmbar fusion....l do not have a copy of
an operative procedure fromDr. Russell’s surgery
but this apparently was a posterior fusion with
cage and pedicle screws and has shown neurol ogic
changes intermttently and erratically during her
period to follow, at least the best | can tell in
revi ew of these records...

Dr. Russell did indeed carry out a post-operative
myel ogram and CT dated 4-3-01. These filns are

al so available for review Wth the exception of
sonme degradation of the inage fromthe netallic

i nstrunment ation, these appear to be satisfactory
and not thought to represent any obvi ous conponent
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of conprom se as far as the nerves are concerned.
| reviewed with special attention to the

fl exi on/ ext ensi on study of 11-29-00. These filns
in ny opinion do not show any significant notion

and | do see evidence of the bone plug construct

fromthe anterior lunmbar fusion. | don't see any
notion at all....

| have been asked to comment upon ny opinion so
far as the |ast operative procedure. bviously
this was a judgnent call by Dr. Russell and in his
opi nion apparently there was justification. |

gat her that predom nantly this was based upon the
patient’s subjective conplaints and the findings

that Dr. Russell interpreted as show ng notion at
L5/S1. | do not believe that such exists and,
therefore, I do not believe that the surgery was

necessarily justified.

The parties deposed Dr. Reddy on Cctober 15, 2001. Dr.
Reddy credibly testified regarding the claimant’s treatnent,
her pain conplaints, and the videotaped surveillance. Dr.
Reddy was surprised to learn that Dr. Russell had perforned
addi tional surgery in Decenber 2000.

The claimant testified that she underwent yet another
operation fromDr. Russell on April 23, 2002. The cl ai mant
testified that she obtained relief “for a while but it is
com ng back.”

The parties deposed Dr. Russell on May 6, 2002. Dr.
Russel|l testified regarding the diagnostic testing from

Novemnmber 2000:
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A. Well, the flexion extension filns appeared to
i ndi cate that she had conti nued novenent across

t he di sk space and this was evidenced by

a wi dening of the disk space with flexion and
narrowi ng with extension. In other words, the

wi dt h between the two bones woul d wi den out when
she |l eaned forward and then it woul d narrow down
when she | eaned back.

Q And that is indicative, | take it, of not what
you really want following a fusion of that type?

A It can be. Yes...

Q Did you nake a reconmendation to her as to
sonme procedures that you mght could do to help
her with her continued pain?

A. Well, due to the | ongstanding nature of the
synptons, | really didn't feel that conservative
treat ment neasures were going to add nuch to her
case. At that point | felt |ike because of the
novenment the only viable option would be to add to
the fusion, which is not unusual. Cccasionally,
with an anterior fusion you will add a posterior
fusion as well or posterior stabilization using
rods and screws. And that provides additional
support to this space in order to allowit to
fuse.

Dr. Russell opined that the Decenber 2000 surgery and
April 2002 surgery “were both necessary.” The claimant’s
attorney exam ned Dr. Russell:

Q Dr. Russell, do you have an opinion as to
whet her or not she has been disabled to the point
of being unable to work during these nonths and
the year or so that you have treated her, going
all the way back to Septenber of 2000 when she
first cane to see you?
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A. Well, any patient that’s undergone four and
now five | unbar spine operative procedures, in ny
opinion, is tenporarily, if not permanently/
totally, disabled fromnost physical activities
and nost work. That may not be ny long-term
projection for her. |In other words, once her -
once she is conpletely healed fromall of the
operations, she nay not be. But for the tine
since |’'ve been seeing her - yes. She’s been

di sabl ed.

Q That continues up to today?
A.  Sure.

Q Do you think she has reached the end of her
heal i ng period?

A. No. Not at this point. No.

Q Can you give us sonme projection or estimate if
things go well when that m ght occur?

A. Fromthe | atest operative procedure, | would
usual Iy all ow anywhere fromeight to twel ve weeks
for full recovery.

Dr. Russell wote to the claimant’s attorney on

February 12, 2003:

This young | ady has undergone previous |unbar disc
surgery and recently underwent a foll ow up
procedure for sone residual pain. The patient has
had a |l unbar fusion at L5-S1 utilizing pedicle
screws and rods. This is in conjunction with a
previ ous surgical procedure and in conjunction
wth the | oss of a notor segnment as well as
ongoi ng radi cul ar changes, she would be entitled
to a 16% i npairnment rating based on AVA
GQuidelines. In regard to her operative
procedures, she has reached maxi mal nedi cal

i nprovenent effective COctober 23, 2002.
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Ms. Boyd clained entitlenent to additional worker’s
conpensation, and a pre-hearing order was filed on April 8,
2003. The cl aimant contended that she continued to be
tenporarily and totally disabled as a result of her February
9, 1999 injury. The clainmnt contended that she was
entitled to additional nedical treatnent.

Respondent No. 1 listed as an issue for litigation
whet her the cl ai mant sustai ned a conpensable injury on
February 9, 1999. Respondent No. 1 contended that *"al
benefits arising fromdCaimant’s all eged i njury have been
pai d” and that “any periods of disability have ended.”

Respondent No. 2, Second Injury Fund, contended that
the claimant could not prove she sustained a conpensabl e
injury in 1999. Respondent No. 2 contended, “claimant did
not suffer any internal or external physical harmto her
body as a result of the February 9, 1999, episode. Rather
the conditions found to be present in claimnt’s | unbar
spine after the 1999 epi sode existed as far back as 1995.
Accordingly, the 1999 episode is not the mmjor cause of

claimant’s disability or inpairnment.”
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The adm nistrative | aw judge’ s pre-hearing order
indicated that the parties would litigate the foll ow ng
i ssues:

(1) Conpensability;

(2) Reasonably necessary nedical treatnent,
including treatnment by Dr. Russell;

(3) Tenporary total disability conpensation from
Sept enber 26, 2000 until a date to be determ ned;

(4) Anatom cal inpairnment and wage-| oss
di sability;

(5) Second Injury Fund liability; and
(6) Attorney’ s fees.
Hearing before the Conm ssion was held on May 29, 2003.
The claimant testified, “my back hurts and ny leg hurts and
|’mjust not able to work.” The claimant testified with
regard to the surveillance video, “Then | just pushed nyself
where now | just try to watch what | do and how | do it.”
The adm ni strative | aw judge found that the clai mant
sustai ned a conpensable injury on February 9, 1999, and that
the claimant was entitled to tenporary total disability from
February 10, 1999 through October 23, 2002. The
adm nistrative |law judge found that the claimant had
sust ai ned anatom cal inpairnment in the anmount of 16% and

wage-1oss disability in the amount of 60% The
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adm ni strative |aw judge found that Respondent No. 2, Second
Injury Fund, was liable for the claimant’s wage-| oss
disability. The adm nistrative |aw judge found that
Respondent No. 1 shall pay for the claimant’s reasonably
necessary mnedical treatnment. Both respondents appeal to the
Ful | Conm ssi on.

1. ADIJUDI CATI ON

A. Compensability

“Conpensabl e i njury” neans an accidental injury causing
physi cal harmto the body, arising out of and in the course
of enpl oynment and which requires mnedical services or results
in disability or death. Ark. Code Ann. 811-9-102(4)(A) (i).
A conpensabl e i njury must be established by nedical evidence
supported by objective findings. Ark. Code Ann. 811-9-
102(4) (D). The claimant nust prove by a preponderance of
t he evidence that she sustained a conpensable injury. Ark.
Code Ann. §11-9-102(4)(E)(i).

The adm nistrative | aw judge found that the instant
cl ai mant sustai ned a conpensable injury on February 9, 1999.
The Full Comm ssion affirms this finding. The claimant
testified that she sustained an accidental injury at work on

February 9, 1999. The administrative |aw judge correctly
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noted that the respondent-enployer initially accepted the
claimant’s injury as conpensable. The adm nistrative |aw
judge relied on the “objective findings” found in the
February 23, 1999 MRI, nanely “a central recurrent and right
and left lateral small disc herniation” at L5-SI.

Respondent No. 1 has now abandoned its earlier contention
that the claimnt did not sustain a conpensable injury on
February 9, 1999.

Respondent No. 2 begins its brief by stating that the
claimant “suffered a conpensable injury” in February 1999.
However, Respondent No. 2 goes on to argue that the clai mant
di d not sustain physical harmas a result of “the February
1999 episode.” Respondent No. 2 refers the Conm ssion to
Dr. Saer’s April 1999 |anguage, “It’s hard to say whet her
this new injury caused changes at L4-5, L5-Sl1, or both.”
However, we specifically note Dr. Saer’s earlier |anguage,
“She does seemto have a central herniation/protrusion at
L4-5. She had a small annular tear on the last MR and this
| ooks different fromthat. The changes at L5-Sl1 are noted
too.” This report by Dr. Saer is evidence that the post-
traumati ¢ changes seen on the February 23, 1999 MRl were

obj ective findings establishing an accidental injury, which
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findings were not within the claimant’s voluntary control.
The Full Comm ssion affirnms the adm nistrative | aw judge’s
finding that the clainmant sustained a conpensable injury on
February 9, 1999.

B. Medi cal treat nent

An enpl oyer shall pronmptly provide for an injured
enpl oyee such nedical treatnment as may be reasonably
necessary in connection with the injury received by the
enpl oyee. Ark. Code Ann. 811-9-508(a). The claimant bears
t he burden of proving that she is entitled to additional

medi cal treatnment. Dalton v. Allen Eng’g Co., 66 Ark. App

201, 989 S.W2d 543 (1999). \What constitutes reasonably
necessary nedical treatnent is a question of fact for the

Commi ssion. Wight Contracting Co. v. Randall, 12 Ark. App.

358, 676 S.W2d 750 (1984).

The adm ni strative | aw judge found in the present
matter, “Respondent No. 1 shall pay all reasonabl e hospital
and nedi cal expenses arising out of the injury of February
9, 1999.” The admi nistrative |aw judge concl uded t hat
treatment fromDr. Russell beginning in Septenber 2000 was
“reasonabl e, necessary, and related to clainmant’s February

9, 1999, conpensable injury.”
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The record indicates that the claimnt has suffered
from back problens since at |east January 1991. She
underwent surgery in 1991 and received a 10% anat om cal
impairment rating fromDr. Saer. Dr. Saer perforned another
| ow- back surgery in 1993 and assigned an additional 5%
anatomi cal inpairment. The clai mant sustai ned anot her
accidental injury in February 1999, and a subsequent MR
basi cal |l y showed new objective nedical findings. Dr. Saer
performed an L5-S1 fusion in Cctober 1999. The cl ai mant
began treating with Dr. Reddy in February 2000. Dr. Saer
opi ned in Septenber 2000, “I think her fusion is solid and
fromthe standpoint of her |last surgery done |ast year, she
is at MM. | explained that | do not think she needs any
further surgery on her back. She obviously does need sone
treatment, and | will defer to Dr. Reddy about that.”

The Full Comm ssion finds that additional treatnent
after Dr. Saer released the claimnt on Septenber 12, 2000
was not reasonably necessary in connection with the
claimant’ s February 1999 conpensable injury. The Comm ssion
has the duty of weighing the nedical evidence and, if the
evidence is conflicting, its resolution is a question of

fact for the Comm ssion. Geen Bay Packaging v. Bartlett,
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67 Ark. App. 332, 999 S.W2d 695 (1999). Dr. Saer, the
treating surgeon in the present natter, opined in Septenber
2000 that the claimant’s fusion was “solid,” and that the
cl ai mant was at naxi mum nedi cal inprovenent. Dr. Saer
further opined that the clai mant woul d not need further back
surgery, and he deferred to Dr. Reddy with regard to
additional nedical treatnment. Dr. Reddy reviewed a
surveill ance vi deotape and stated on Septenber 25, 2000,
“Ms. Boyd has recovered from her fusion surgery quite
nicely.” Dr. Reddy formally pronounced maxi num nmedi ca

i nprovenent on Septenber 26, 2000.

Based on the expert opinions of Dr. Saer and Dr. Reddy,
the Full Conm ssion finds that medical treatment rendered
after Septenber 2000 was not reasonably necessary in
connection wth the claimant’s conpensable injury. The Ful
Comm ssi on recogni zes that after the cl aimant presented on
her own to Dr. Russell in Novenber 2000, Dr. Russel
arranged additional diagnostic testing and stated, “The
fl exi on/ extension filns appear to indicate continued
nmovenent across the disc space as evidenced by a w deni ng of
the disc space with flexion and narrowi ng with extension.”

We note that such “novenent across the disc space” was not
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reported in the Novenber 16, 2000 MRl arranged by Dr.
Russell. Dr. Russell testified at deposition that the

di agnostic filns “appeared to indicate that she had

conti nued novenent across the disk space and this was

evi denced by a wi dening of the disk space with flexion and
narrowi ng with extension.” Neither treating surgeon Dr.

Saer nor follow up physician Dr. Reddy observed the

“w dening” reported by Dr. Russell. W further note that

Dr. Moore, a neurol ogical surgeon, reviewed the diagnostic
films in July 2001 and reported, “I don’t see any notion at
all.” Dr. More, like Dr. Saer and Dr. Reddy, did not
bel i eve additional surgery was justified. But even if the
prevailing opinion of the medical experts did indicate that
there was “novenent across the di sk space,” which the record
does not indicate, it would require conjecture and

specul ation to causally link this alleged condition to the
February 1999 specific incident. Conjecture and specul ation

cannot supply the place of proof. Dena Construction Co. V.

Her ndon, 264 Ark. 791, 575 S.wW2d 155 (1979). Finally, the
Ful I Comm ssion notes that after Dr. Russell perforned yet

anot her surgery in April 2002, the claimant’s fifth | ow back
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operation, the claimant testified that her condition was
Wor seni ng.

Therefore, the clainmant failed to prove that additional
medi cal treatnent after Novenmber 10, 2000 was reasonably
necessary in connection with the clainmant’s conpensabl e
injury. The Full Conm ssion reverses the adnministrative | aw
judge’s finding on this issue.

C. Tenporary disability

An injured enployee is entitled to tenporary total
disability conpensation during the tinme that she is within
her healing period and totally incapacitated to earn wages.

Arkansas State H ghway and Transportati on Departnent v.

Breshears, 272 Ark. 244, 613 S.W2d 392 (1981). The

adm nistrative law judge found in the present matter, “The
claimant was tenporarily totally disabled for the periods
begi nni ng February 10, 1999 t hrough Septenber 26, 2000, and
continuing through Cctober 23, 2002.” The Full Comm ssion
affirns as nodified the decision of the admnistrative | aw
judge. We find that the claimant failed to prove she was
entitled to tenporary total disability conpensation after

t he respondents controverted the clai mon Novenmber 10, 2000.

Respondent No. 1 began paying tenporary total
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di sability conpensation after the claimant’s acci dent al
injury on February 9, 1999. Dr. Saer performed an L5-S1
fusion in COctober 1999. Dr. Saer subsequently referred the
claimant to Dr. Reddy for after-care. On Septenber 12,

2000, Dr. Saer expressly opined that the clainmant’s fusion
was “solid” and that the claimant was at maxi num nedi ca

i mprovenent. Dr. Saer, the original treating surgeon, did
not report any of the “novenent” purportedly seen |later by
Dr. Russell. On Septenber 25, 2000, Dr. Reddy conpleted a
report after viewing a |arge anmnount of surveillance
evidence. Dr. Reddy concluded that the claimant had
“recovered fromher fusion surgery quite nicely.” Like Dr.
Saer, Dr. Reddy pronounced nmaxi mum nedi cal inprovenent. The
preponderance of the evidence therefore indicates that the
cl ai mant reached the end of her healing period no |ater than
Sept enber 25, 2000, the date Dr. Reddy pronounced maxi mum
medi cal inprovenent. Tenporary disability cannot be awarded
after the claimant’s healing period has ended. Trader V.

Single Source Transportation, Wrkers’ Conpensation

Conmi ssi on E507484 (Feb. 12, 1999).
The Full Conmi ssion also finds that the claimant fail ed

to prove she was totally incapacitated to earn wages after
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Sept enber 25, 2000. Dr. Reddy noted on that date that the
cl ai mant was physically able to performa w de range of
activities. The clainmnt appears to assert that the Ful
Comm ssi on should assign mninmal weight to Dr. Reddy’s
expert opinion, which opinion was based in part on Dr.
Reddy’ s viewi ng of the surveillance footage. Neverthel ess,
t he Full Conm ssion has on a nunber of occasions relied on
surveillance videotape in order to find that a clai mant was

not incapacitated to earn wages. See, Lander v. RAB

Hol dings, Inc., Wrkers’ Conpensation Comm ssion F114155

(Feb. 6, 2004); Al exander v. Lakewood Property Omers

Assoc., Wrkers’ Conpensation Comm ssion F100706, F114022
(April 1, 2003); Jones v. E-Z Loader Boat Trailer, Inc.,

Wor kers’ Conpensati on Comm ssion E814459 & E909650 (June 24,
2003) .

In the present matter, the Full Comm ssion finds that
the claimant failed to prove she remained within her healing
period and incapacitated to earn wages after Septenber 25,
2000. W attach significant weight to the credible reports
of Dr. Saer, Dr. Reddy, and Dr. More, along with the
vi deot aped evi dence. Nor does the record support the

claimant’ s testinony that she was “pushing” herself during
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t he vi deotaping, straining to overcone the debilitating
effects of a spinal injury. Instead, the claimnt was seen
at a veterinarian’s office and on a canping trip, anong

ot her places, with absolutely no apparent physi cal
[imtations.

D. Anatonical | npairnment/Wage-loss disability

An injured worker nust prove by a preponderance of the
evi dence that she is entitled to an award for a pernmanent

physical inpairnment. Wber v. Best Wstern of Arkadel phia,

Wor kers’ Conpensati on Conmm ssion F100472 (Nov. 20, 2003).
Any determ nation of the existence or extent of physical
i mpai rment shall be supported by objective and neasurabl e
findings. Ark. Code Ann. 811-9-704(c)(1).

None of the parties on appeal discuss the present
claimant’s entitlenent to anatom cal inpairnment. Pursuant
to Ark. Code Ann. 811-9-522(g) and our Rule 34, the

Comm ssi on has adopted the Guides to the Evaluation of

Per manent | npairnent (4'" ed. 1993) to be used to assess

anatom cal inpairment. Dr. Reddy in the present natter
assigned a 10% anat om cal inpairnent rating based on Chapter
3, Table 75 of the Guides. The claimant testified that she

di d not receive conpensation for the 10%rati ng assessed by
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Dr. Reddy. The Full Commi ssion finds that the clai mant
proved she was entitled to this 10% anat om cal i npairnent
rating, that the rating was based on objective and
nmeasur abl e physical findings, and that the conpensable
injury was the maj or cause of the claimnt’s 10% anat om cal
i mpai rment. Ark. Code Ann. 811-9-102(4)(F)(ii)(a).

The wage-1oss factor is the extent to which a
conpensabl e injury has affected the claimant’s ability to
earn a livelihood. The Commi ssion is charged with the duty
of determ ning such disability based upon a consideration of
t he nedi cal evidence and other matters, including age,
education, and work experience. See, Ark. Code Ann. 811-9-

522(b)(1); Cross v. Crawford County Mem Hosp., 54 Ark. App.

130, 923 S.W2d 886 (1996). |In the present nmatter, the Ful
Comm ssion finds that the clai mant sustai ned wage-| oss
disability in the amount of 30% W note that the clai mant
is only 39 years old and attended college for two years.
Foll owi ng the claimant’s conpensable injury and resulting
surgery, Dr. Saer pronounced maxi mum nedi cal i nprovenent on
Septenber 12, 2000. Dr. Saer noted that the claimnt’s
fusion was solid, and that the clainmant would not require

further surgery. On Septenber 25, 2000, Dr. Reddy noted
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that the claimant was able to perform such physi cal
activities as wal king, sitting, bending, and lifting.
Respondent No. 2, Second Injury Fund, does not argue
that it is not liable pursuant to Ark. Code Ann. 811-9-525
and Md-State Construction Co. v. Second Injury Fund, 295

Ark. 1, 746 S.W2d 539 (1988). Instead, Respondent No. 2
argues that “the 60% award i s excessive and shoul d be
reduced or elimnated entirely based upon the evidence.”
The Full Comm ssion agrees that the 60% award was excessive
and shoul d be reduced. Based on the clainmnt’s age,
education, work experience, and the conpensable injury, we
find that the clai mant sustai ned wage-loss disability in the
anount of 30% W find that the Second Injury Fund is
liable for the claimant’s wage-1oss disability.

Based on our de novo review of the entire record, the
Ful | Comm ssion finds that the claimant proved she sustained
a conpensable injury on February 9, 1999. W find that the
cl ai mant proved she was entitled to reasonably necessary
nmedi cal treatnent as provided by Dr. Saer and Dr. Reddy, and
that the claimant proved she was entitled to tenporary tota
di sability conpensation from February 10, 1999 t hrough
Sept enber 25, 2000. The clainmant failed to prove that any
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treatment provided by Dr. Russell was reasonably necessary
in connection with the clainmant’s conpensable injury. The
cl ai mant proved she was entitled to an anatom cal i npairnent
rating of 10% as assessed by Dr. Reddy and wage-| oss
disability in the anmount of 30% Respondent No. 2, Second
Injury Fund, is liable for the instant clainmant’s 30% wage-
| oss disability. The claimant’s attorney is entitled to
maxi mum fees for | egal services as provided by Ark. Code
Ann. 811-9-715(Repl. 1996). For prevailing in part on
appeal, the claimant’s attorney is entitled to an additional
fee of two-hundred fifty dollars ($250), as provided by Ark.
Code Ann. 811-9-715(b)(2)(Repl. 1996).

_ 1T 1S SO ORDERED

OLAN W REEVES, Chairnman

KAREN H. McKI NNEY, Conm ssi oner

Comm ssi oner Turner concurs in part and dissents in
part.

CONCURRING AND DISSENTING OPINION

| concur in part and dissent in part fromthe
majority opinion. Specifically, | concur with respect

to the findings that Claimant’s February 9, 1999 injury



Boyd - E902151 31

i s conpensabl e, that the nedical treatnment she received
fromDr. Saer and Dr. Reddy was reasonabl e and
necessary, that Cainmant is entitled to tenporary total
disability benefits, and that C ainmant incurred
per manent physical disability and | oss in wage earning
capacity as a result of the conpensable injury. | nust
respectfully dissent, however, fromthe Majority’s
finding that the nedical treatnent C ai mant received
fromDr. Russell is not reasonabl e and necessary, that
Claimant is not entitled to tenporary total disability
benefits through Cctober 23, 2002, and their reduction
of the permanent inpairnment rating and wage-| oss
disability benefits awarded by the Adm nistrative Law
Judge.

| find that the Adm nistrative Law Judge’s
award should be affirned and, therefore, dissent from
t hose aspects of the Majority opinion that reduce the
Adm ni strative Law Judge’ s award of nedical benefits,
tenporary total disability, permanent physi cal

i mpai rment, and wage-1oss disability benefits.

SHELBY W TURNER, Conm ssi oner



