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OPINION AND ORDER

The respondent appeals the decision by the

Administrative Law Judge finding that the claimant was

entitled to additional medical treatment. Specifically, the

Administrative Law Judge found that the claimant was

entitled to the related expenses for implantation of a

spinal cord stimulator and the payment of three emergency

room visits. Based upon our de novo review of the record, we

reverse the decision of the Administrative Law Judge.

The claimant sustained a compensable injury on

February 18, 1988. The claimant underwent a variety of

medical treatments, which included a percutaneous diskectomy

at L5-S1 on August 2, 1990, and an anterior lumbar fusion on

February 26, 1992. The claimant has since been seeking
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treatment for pain as a result of a failed fusion surgery.

Specifically, the claimant has been diagnosed with failed

back syndrome.

On February 23, 1998, a hearing was held to

consider whether the claimant was entitled to a dorsal

column stimulator. The claimant had been examined by Dr. Jim

Moore, who stated that he did not think the claimant was a

candidate for any surgically implantible device. The

Administrative Law Judge found that it was not reasonable

and necessary medical treatment. The claimant appealed to

the Full Commission which affirmed the Administrative Law

Judge’s decision.

At this time, the claimant is requesting again to

have the spinal cord stimulator implanted. After reviewing

the evidence in this case, we find that issue of the

implantation of the spinal cord stimulator is res judicata. 

Res Judicata applies where there has been a final

adjudication on the merits of an issue by a court of

competent jurisdiction on all matters litigated and those

matters necessarily within the issue which might have been

litigated. Perry v. Leisure Lodges, 19 Ark. App. 143, 718

S.W.2d 114 (1986). The doctrine of res judicata bars the

reopening of matters once judicially determined by competent

authority.  Gwin v. R. D. Hall Tank Co., 10 Ark. App. 12,
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660 S.W.2d 947 (1983). Res judicata applies to decisions of

the Workers’ Compensation Commission. Perry, supra; Gwin,

supra. The rationale underlying the doctrine of res judicata

is to end litigation by preventing a party who has had one

fair trial of a question of fact from again drawing it into

controversy. Mohawk Tire and Rubber Co. v. Brider, 259 Ark.

728, 536 S.W.2d 126 (1976). However, the doctrine does not

bar issues which were not decided and could not have been

decided. In this regard, the Arkansas Supreme Court made the

following comments in Fawcett v. Rhyne, 187 Ark. 940, 63

S.W.2d 349 (1933):

The doctrine of res judicata rests, not
upon the fact that a particular
proposition has been affirmed or denied
in the pleadings, but upon the fact that
it has been fully and fairly
investigated and tried.  A point not
raised by the pleadings nor decisive of
the case and not actually litigated is
not conclusively established for the
purpose of a subsequent suit upon a
different cause of actions, although it
may be expressly or tacitly involved in
the judgment.

The April 9, 1998, Opinion of the Administrative

Law Judge, which was affirmed and adopted by the Full

Commission on September 14, 1998, stated in its findings of

fact as follows:

In light of the claimant’s testimony
that she has not benefitted
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substantially from the use of the TENS
unit, which also gives out electrical
impulses, there is no reason to believe
that she would benefit substantially
from the implantation of dorsal column
stimulator.

The claimant argues that the only issue before the

Administrative Law Judge in September of 1998 was whether or

not the claimant was a candidate for the diagnostic

deferential test and not for the implantation of a dorsal

column stimulator. Therefore, the claimant argues that the

doctrine of res judicata does not apply. In our opinion, the

doctrine of res judicata does apply to the decision. The

issue at the hearing was whether the dorsal column

stimulator was reasonable and necessary medical treatment.

Clearly, from the Administrative Law Judge’s findings, the

issue was not testing to see if the device was within the

realm of possibilities. The issue was implantation of the

device itself. Because there has been a decision on the

merits of the spinal cord stimulator, this issue is res

judicata.

Further, the claimant argues that she has had a

change in physical condition. However, that is not the case.

The medical evidence simply does not support a finding that

there was a change in the claimant’s physical condition.

Dr. Hart stated in his August 2, 2001, report, that his



CLOWERS - D804265 5

repeat MRI and diskography failed to demonstrate any new

physical condition in the claimant’s low back. She was

diagnosed with failed back syndrome which is the same

diagnosis she had before the 1998 hearing. The only evidence

that the claimant’s condition has changed is the claimant’s

own self-serving testimony. The testimony of claimant is

never considered to uncontroverted. The claimant’s symptoms

seem to be the same. The claimant stated at the hearing in

1998 that her low back and right leg hurt constantly. She

complained that the pain was constant, twenty-four hours a

day and she could not do anything except cook. The claimant

did not testify that her physical condition has changed, but

that her level of pain had increased. As we know, pain is

subjective. In short, the issue of the spinal cord

stimulator was litigated in 1998, and there has been no

change in the claimant’s condition. Therefore, this matter

is res judicata.

The claimant is also seeking payment of three

trips to the emergency room. Employers must promptly provide

medical services which are reasonably necessary for

treatment of compensable injuries. Ark. Code Ann. § 11-9-

508(a)(Repl. 2002). However, injured employees have the

burden of proving by a preponderance of the evidence that

the medical treatment is reasonably necessary for the



CLOWERS - D804265 6

treatment of the compensable injury. Norma Beatty v. Ben

Pearson, Inc., Full Workers’ Compensation Commission Opinion

filed February 17, 1989 (Claim No. D612291). When assessing

whether medical treatment is reasonably necessary for the

treatment of a compensable injury, we must analyze both the

proposed procedure and the condition it is sought to remedy. 

Deborah Jones v. Seba, Inc., Full Workers’ Compensation

Commission Opinion filed December 13, 1989 (Claim

No. D512553). Also, the respondent is only responsible for

medical services which are causally related to the

compensable injury.

The respondents specifically stated that they did

not oppose the use of emergency treatment by the claimant

who was suffering from emergency pain. However, the

respondents contend that the claimant in this case was not

suffering from emergency pain. 

The claimant testified that the pain was so bad

she was driven to the point of uncontrollable crying and was

at a suicidal level. However, the emergency room records

bear out a completely different story. The records establish

that the claimant was able to walk into the emergency room.

She was under mild distress, at the worst. The records also

indicate that the claimant’s pain level had been constant

over the past fourteen years. Simply put, the medical
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records do not indicate that the claimant was suffering from

emergency pain or in need of immediate emergency treatment.

Therefore, the respondents are not responsible for payment

of the emergency room visits. Accordingly, we reverse the

decision of the Administrative Law Judge awarding payment to

the claimant for emergency room visits. This claim is hereby

denied and dismissed in its entirety.

IT IS SO ORDERED.

                             _______________________________
                             OLAN W. REEVES, Chairman

    _______________________________
    KAREN H. McKINNEY, Commissioner

Commissioner Turner dissents.

DISSENTING OPINION

I must respectfully dissent from the majority’s

findings that certain disputed services are not reasonably

necessary in connection with the compensable injury.  

The majority has denied this claim for the

expenses of three visits to the emergency room of a local

hospital. The majority has homed in on two words, “mild

distress,” to unfairly portray claimant as exaggerating her

symptoms and abusing the Workers’ Compensation system. A
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careful and impartial review of the record as a whole will

not support this relentless attack on claimant’s

credibility.  

As will be discussed in more detail below, there

are legitimate, objectively documented physical

abnormalities causing claimant’s unremitting and intractable

pain.  Respondent does not even question claimant’s need for

narcotic pain medication on a daily basis. She has been

taking these medications for many years. On each day

claimant visited the emergency room, her pain had become

“unbearable” and she “was ready to kill” herself. 

Claimant’s husband corroborated her testimony in this

regard. Further, Dr. Hart’s office was closed when claimant

finally decided she had to go to the emergency room to get

any relief.  The record also indicates that prior to

presenting to the emergency room, claimant contacted

Dr. Hart’s office and Dr. Hart was either unavailable or

informed claimant to go to the emergency room.  

Based on the above evidence, I find that claimant

has proven by a preponderance of the evidence that the

visits to the emergency room were reasonably necessary in

connection with the compensable injury.

More disturbing, however, is the majority’s denial

of even a trial of spinal cord stimulation. I strongly
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disagree with the majority’s finding that this particular

claim is barred by the doctrine of res judicata. 

A similar claim was denied over six years ago. 

Since that denial, claimant’s physical condition has

changed. Her symptoms and difficulties are of a different

nature, greater magnitude, and longer duration. In other

words, the level and duration of claimant’s pain have

increased.  

The majority again attacks claimant’s credibility

by calling her testimony “self serving.” It must be

remembered that pain is a genuine and serious phenomenon

that demands our careful, empathic consideration.  

In a report dated March 7, 2003, Dr. Hart

discussed the underlying physical abnormalities causing

claimant’s chronic pain and the need for spinal cord

stimulation.  

Ms. Clowers is a 54 year old female who
presents today for a follow up
evaluation.  She was initially referred
by Dr. Grimes her orthopedic spinal
specialist who fused her back at L5-S1. 
Unfortunately she has had continuing
back, buttock and right lower extremity
pain complaints.  She has a diagnosis of
failed back surgical syndrome, well
documented, with chronic radicular pain
in which she has adhesions and scar
tissue of the S1 nerve.  I have clearly
demonstrated and documented this under
fluoroscopic visualization.  Ms. Clowers
has been denied three times now by her
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worker’s comp to proceed on with the
technology which would probably be the
most beneficial.  That is a spinal cord
stimulator.  This is basic standard of
care, approved by almost all major
insurance companies, including Medicare,
and for the life of me, as I explained
to Ms. Clowers I cannot figure out why
worker’s comp has made a stand in her
case denying her basic care and tying my
hands....The S1 injections demonstrated
the adhesions, the fibrosis and the scar
tissue, a known cause of intractable
pain....She is currently on narcotic
analgesic medications.  She takes Kadian
which is a time released Morphine, which
also worker’s comp pays for.  So (sic)
doubt they recognize that Ms. Clowers
has legitimate pain complaints but why
they would not allow the technology,
again to help her, is very confusing. 
So at this point according to national
standards she is 1) not considered a
surgical candidate, 2) she has failed
conservative care, 3) she has had
psychological evaluation and clearance,
in fact I have documented in her chart a
letter from Lewis Bracey, Ph.D. a
clinical psychologist that she has been
“cleared for the procedure...” and 4)
trial of a spinal cord stimulation. 
This is a minimally invasive,
outpatient, nonsurgical procedure,
basically placing a spinal cord
stimulator lead at the dorsal root entry
zone.  If successful in reducing her
pain complaints and covers the pain,
then it would be placement with a very
minimal surgical procedure, usually be
(sic) a neurosurgeon for a permanent
spinal cord stimluator....It just does
not make sense to allow Ms. Clowers to
continue to suffer.  She had numerous
visits to the emergency room now.  She
is requiring continuing narcotic
analgesic medications.
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Since claimant’s physical condition has clearly

changed or worsened since 1998, this claim is not barred by

the doctrine of res judicata. Additionally, based on

claimant’s credible testimony and the opinion of Dr. Hart,

claimant has proven by a preponderance of the evidence that

spinal cord stimulation is reasonably necessary in

connection with the compensable injury.  

For the foregoing reasons, I must respectfully

dissent. The opinion of the Administrative Law Judge should

be affirmed in its entirety.

___________________________________
SHELBY W. TURNER, Commissioner


