BEFORE THE ARKANSAS WORKERS' COVPENSATI ON COWM SS| ON

CLAI M NO. F000884
DAVI D WRI GHT, EMPLOYEE CLAI MANT
TYSON FOODS, | NC. ,
SELF- I NSURED EMPLOYER RESPONDENT
OPI Nl ON FI LED SEPTEMBER 30, 2003

Upon review before the FULL COW SSI QN, Little Rock, Pul ask
County, Arkansas.

Cl ai mant represented by HONORABLE RONALD CHAUFTY, Attorney
at Law, Texar kana, Texas.

Respondent represented by HONORABLE DAVI D WALL, Attorney at
Law, Fayetteville, Arkansas.

Deci sion of Admi nistrative Law Judge: Affirmed in part and
Reversed in part.

OPI Nl ON AND ORDER

The cl ai mant appeal s and the respondent cross-
appeal s a decision by the Adm nistrative Law Judge findi ng
that the claimnt proved by a preponderance of the evidence
that he was entitled to additional nedical treatnment to
foll owup wi th diagnosing and possibly treating his erectile
dysfunction; a finding that the claimant failed to prove by
a preponderance of the evidence that additional nedical
treatnent of his conpensabl e thoracic spine injury was
reasonabl e and necessary nedical treatnent; a finding that
the claimant failed to prove that he was permanently and

totally disabled; and a finding that the claimant proved by
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a preponderance of the evidence that he was entitled to a
10% | oss i n wage-earning capacity over and above his 15%
physi cal anatom cal inpairnment rating. Based upon our de
novo review of the record, we affirmin part and reverse in
part the decision of the Adm nistrative Law Judge.
Specifically, we affirmthe finding that the claimnt failed
to prove by a preponderance of the evidence that he was
entitled to additional nedical treatnment for the treatnent
of his conpensable thoracic spine injury and the finding
that the claimant was not permanently and totally disabled.
However, we reverse the decision of the Adm nistrative Law
Judge finding that the claimant was entitled to diagnostic
and possible treatnent of his erectile dysfunction and the
award of the 10% 1| oss in wage-earning capacity.

The cl ai mant sustained an admttedly conpensabl e
injury on Septenber 23, 1999. The claimant was born on
Novenber 28, 1965, and is a high school graduate. He began
working for a living i medi ately upon graduation from high
school . The cl ai mant began working off and on for the
respondent enployer in 1984 in sanitation. From 1984
t hrough 1988, the cl aimant performed factory work at Poul an.
The cl aimant attended truck driving school in 1988, but has
never worked as a truck driver. The claimnt worked for
approxi mately one year for North Anson Reel factory, prior

to securing a job with the respondent enployer in 1990. The
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cl ai mant has held several positions with the respondent
enpl oyer prior to his conpensable injury. At the tine of
his injury, claimnt was enpl oyed as a jack or forklift
driver. The claimant testified that as a jack or forklift
operator, he was required to |ift boxes that sonetines
wei ghed as nuch as 70 pounds.

The claimant initially sought nedical treatnent
for his injury fromDr. Lowell Harris on Decenber 15, 1999.
Upon Dr. Harris’ retirenment, Dr. Mchael Downs took over the
claimant’s care. The claimnt was treated conservatively by
Dr. Harris and Dr. Downs. An MRl was perforned on Decenber
27, 1999, which revealed a “right paracentral noderate
protrusion of disc material at the T6-T7 level.” The M
scan of the claimant’s | unbar spine was negative or normnal
Dr. Downs referred the claimant to Dr. Regi nald Rutherford,
a neurologist in Little Rock, Arkansas, for an eval uation.

Dr. Rutherford exam ned the claimant on January
20, 2000. Dr. Rutherford noted in his report that the
cl ai mant conpl ai ned of nunbness involving his trunk and
legs. Dr. Rutherford further noted, “...when M. Wi ght
wal ked down the hall and entered a roomthat his gait was
spastic.” Dr. Rutherford s exam nation of the clainant
reveal ed findings consistent with spinal cord dysfunction;
thus, he referred the claimant to Dr. Anthony Russell for an

i rmedi at e eval uati on.
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Dr. Russell exam ned the clai mant on January 20,
2000 as well. Dr. Russell noted that the clainmant’s
findings were “certainly consistent with a nyel opat hy
secondary to spinal cord conpression in the thoracic
region.” Dr. Russell advised the claimnt that he was a
“sem -urgent” candidate for surgery. The clai mant underwent
the surgery on February 16, 2000.

In his first post-operative foll ow up appoi nt nent
with Dr. Russell on February 24, 2000, Dr. Russell noted
that the claimant’s gait was “nuch inproved,” as was the
claimant’s pain. The claimant testified that the surgery
was beneficial with regard to his ability to wal k, but that
he continued to suffer frompain. Wen asked about the
pain, the claimant identified his pain as being in his neck
and | ower back. Dr. Russell testified in his deposition
that the cervical and |unbar conplaints are not related to
the claimant’s conpensabl e injury.

In March of 2000, Dr. Russell noted that the
clai mant was having mnimal to mld problens with inpotency.
Dr. Russell further noted at that tinme that the claimant’s
i nprovenent had been excellent and that the claimant woul d
continue to nake progress over the next few nonths. Dr.
Russel |l continued to note the claimant’s conplaints with

| npot ency over the next few nonths.
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On July 27, 2000, the claimant was seen by Dr. D.
Keith Mooney, a urologist in Little Rock, Arkansas. Dr.
Mooney recorded in the claimant’s history that the clai nmant
mai ntains that he can attain an erection but that he is
unable to sustain it. Dr. Money outlined the follow ng
pl an:

1. At this point, it is not clear
the etiology of his erectile
dysfunction just yet. | do
not see any signs of
abnormality of the perineal
area to suggest perineal
injury. Certainly he voids
well with a good stream At
this point, we will start him
on Viagra 50 ng sanpl es.
Viagra informati on sheet, as
wel | as, details of usage,
potential risk associated with
this have been di scussed. The
patient will call back to
report appropriate dosage
ranging from25 ng to 50 ng to
100 ng.

2. Il will have himreturn in six
weeks and see where we need to
go fromthere. If he
continues to be synptomati c,
we will likely obtain a
screeni ng testosterone | evel.
We may consider penil e Doppler
study, but al so may consi der
sleep study in view of his
Wor kman’s Conp nature to
ensure that he does indeed
have erectile dysfunction that
i s objectively observed.

The claimant did not followup with Dr. Money’s

of fice regarding the dosage of Viagra sanples, nor with the



Wight - F000884 6

possi bl e screening and sleep study. The claimant testified
that the respondent enployer cancelled the foll ow up
appointnment in order for the claimant to undergo a
psychol ogi cal eval uati on.

Herm na W1 son, the nedical case nanager assigned
to the claimby the respondent, testified at the hearing.
Ms. Wlson's testinony regarding the claimant’s failure to
return to Dr. Mooney’'s office is inconsistent with the
claimant’s testinony. M. WIson testified that the
claimant failed to keep his foll owup appointnent; that it
was not cancell ed by the respondent enployer. M. WIson
further testified that she arranged for the claimant to be
exam ned by Dr. Brent Wen, a physiatrist who specializes in
spinal cord rehabilitation. Dr. Wen nade several
reconmendati ons, but the claimnt did not want to try many
of them

Dr. Russell never released the claimant to return
to work. Dr. Russell testified in his deposition that the
cl ai mant kept advising himthat he was not ready to return
to work. Therefore, Dr. Russell did not want to be
responsi ble for releasing the claimant. Dr. Russell further
testified that he did not want the claimnt to be re-injured
frombeing placed in a position in which the clainmnt woul d
be unable to quickly respond in an energency or unforeseen

acci dent .
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After Dr. Russell refused to rel ease the clai mant
to return to work, the claimant was re-exam ned by Dr.
Rut herford at the respondent’s request. 1In a report dated
Novenber 21, 2000, Dr. Rutherford noted the follow ng:

... M. Wight reports that he underwent
surgery in md-February 2000. He is

i mproved following this pertaining to
function of his legs and ability to
wal k. Current conplaints conprise neck
pai n, pain and stiffness of the whole of
t he back, sharp pain radiating
anteriorly right md chest, throbbing
and burning | ow back, sensitive stomach
and sexual dysfunction. He advised that
he has not yet returned to work by
virtue of conplaints of pain and
stiffness. M. Wight’'s exam nation was
repeated. He denonstrates nornal,
unrestricted anbulation. There is no
evi dence of spasticity in observing gait
on current exam nation which is clearly
I mproved fromwhen M. Wight was | ast
seen in January 2000. There is evidence
of inconsistency in range of notion
testing of the cervical and | unbar
spine. Wth respect to the cervica

Spi ne, passive range of notion was noted
to be well in excess of active range of
notion. Wth respect to the |unbar
spine on formal testing, there was at

| east noderate restriction on forward
bendi ng during formal testing with
observed range of notion watching M.
Wi ght change position and renove his
socks reveal ed greater unrestricted
range of notion than was evi dence on
formal testing. Neurological

exam nation reveal ed normal rmuscle bul k
all four extremties. There was
unsust ai ned cl onus at each ankl e.

Manual nuscle testing reveal ed

col | apsi ng pattern weakness all nmjor
nmuscl e groups all four extremties

i ndicative of functional or non-organic
weakness. Refl ex exam nation was nor nal
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bot h upper extremties. Knee and ankle
jerks were brisk with unsustained cl onus
noted at both ankles. Plantar responses
was flexor bilaterally.

M. Wight is clearly inproved from
previous. H's current exam nation
denonstrates cl ear evidence of
functional overlay. This is likely
inhibiting his recovery. Fromny
perspective, there is no role for
consideration of further thoracic spinal
surgery via either clinical or serial
VMRl parameters. Wth respect to his
conplaints of |ow back pain [illegible]
substantive abnormality. He was noted
to have a small disk bulge at L4/5 which
woul d be considered clinically

i nconsequential. Wth respect to his
cervical spine, at |east screening

i maging in the context of his thoracic
MRl proved normal with current clinical
exam nation failing to denonstrate any
features of clinical concern. It is

t hus recommended that consideration be
given to further testing referable to
the functional overlay noted on

exanm nation, specifically an FCE and
psychol ogi cal exami nation....| did
receive a job site analysis from Ms.

W son pertaining to designation of
shipping clerk. M. Wight's current
neur ol ogi cal exam nation is considered
conpatible with the job description
provi ded.

During his deposition, Dr. Russell was asked about

Dr. Rutherford’ s findings. Dr. Russell explained that the

col l apsing pattern of nuscle testing “can be a sign of sone

attenpt to mani pulate the results of the physical exam

Wth regard to Dr. Rutherford’ s reconmendati on for an FCE

and psychol ogi cal exam nation, Dr. Russell testified that

they were appropri ate.
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The cl ai mant underwent a functional capacity
eval uati on (FCE) on Novenber 30, 2000, which was conducted
by Jerry Daniel, a physical therapist. The claimnt was
deened to have passed only 14 of 36 validity criteria during
the FCE. The claimant did not pass the validity profile,
“suggesting very poor, voluntary submaxi mal effort not
related to pain, nedical inprovenent, or disability.” 1In a
report to Dr. Rutherford, M. Daniel noted:

M. Wight's performance today is

characterized by over reaction,

i nconsi stent effort, inprovenment with

di straction and many significant

di screpanci es.

On the nerit of his willingness to lift

and carry 10 pounds, his work

classification is technically placed in

t he Sedentary Physical Denmand Range. He

was unwilling to reach bel ow 27 i nches

fromthe floor during lifting tests....

Pursuant to Dr. Rutherford’ s request, the clainant
underwent a psychol ogi cal evaluation by Dr. Judy Wite
Johnson, a clinical psychol ogi st and neuropsychol ogist. Dr.
Johnson concl uded from her eval uation that the claimant
possessed a clinical profile of one interested in secondary
gain. Moreover, she noted:

As a nedical patient, M. Wight wll

not accept the role that his

psychol ogi cal functioning has in his

physi cal functioning. Whatever physical

probl ens are present will be conplicated

and magni fied due to the underlying

psychol ogi cal factors. He does not
believe that he is going to i nprove and
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is not notivated to work to do so. He
gi ves up when facing difficulties.

Dr. Johnson expl ai ned, “Expect himto present synptons in a
dramati c manner, whi ch suggest nore serious problens than
are actually present. Secondary gain and conversion factors
further conplicate the picture.”

Enpl oyers nust pronptly provide nedical services
whi ch are reasonably necessary for treatnment of conpensable
injuries. Ark. Code Ann. § 11-9-508(a)(Repl. 2002).

However, injured enployees have the burden of proving by a
preponderance of the evidence that the nmedical treatnment is
reasonably necessary for the treatnent of the conpensabl e

injury. Norma Beatty v. Ben Pearson, Inc., Full Wrkers’

Conpensati on Comm ssion Opinion filed February 17, 1989
(CaimNo. D612291). Wien assessi ng whet her nedi cal
treatnent is reasonably necessary for the treatnent of a
conpensabl e injury, we nust analyze both the proposed
procedure and the condition it is sought to remedy. Deborah

Jones v. Seba, Inc., Full Wrkers Conpensation Comm ssion

Qpinion filed Decenber 13, 1989 (C aim No. D512553). Al so,
t he respondent is only responsible for nedical services
which are causally related to the conpensabl e injury.

Qur review of the evidence denonstrates that the
claimant is not entitled to additional nedical treatnent

with respect to his alleged erectile dysfunction. The
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claimant testified that the foll owup appointnent with Dr.
Mooney’ s office was cancelled by the respondents so that the
cl ai mant coul d attend anot her nedi cal appointnent in the
formof either the functional capacity evaluation or the
psychol ogi cal eval uation. However, Ms. Herm na WI son
testified that when she spoke with Dr. Money's office, she
was advised that the claimant failed to keep his foll ow up
appoi ntnent, and that appoi ntment was not cancelled by the
respondents. A review of the record reveals that the
functional capacity evaluation was perforned on Novenber 30,
2000 and the psychol ogi cal eval uati on was performed on
Decenber 11, 2000. Both of these appointnments took place
wel | beyond the six-week followup tinme recomrenced by Dr.
Mooney.

Further, the medical evidence fails to denonstrate
that the claimant is entitled to any additional treatnent
for this alleged problem Although the medical records
i ndicate that the clainmant was conpl ai ni ng of i npotency
shortly after his surgery, there have been no objective
findings to support the claimant’s conplaints. Dr. Money’s
initial evaluation of the claimant failed to denonstrate,
identify, or locate any signs or synptons of abnormality
with regard to the claimant’s conplaints of erectile
dysfunction. Dr. Mooney prescribed Viagra to the clai mant

and instructed himto return in six weeks for a follow up.
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The claimant failed to do so, although the argunment exists
bet ween the clai mant and the respondent about why the
claimant did not go. However, in ny opinion, the evidence
preponderates in favor of finding that the claimnt just
failed to followup. In addition, when the clai mant was
eval uated by Dr. Judy White Johnson for the psychol ogical
exam nation, the claimant failed to address that issue with
Dr. Johnson. The claimant nerely stated to Dr. Johnson that
that i ssue was “personal” and he did not want to tal k about
it. In addition, Dr. Johnson adm nistered the \Waller

Physi cal Synptons Inventory test. On that test, it was
found that the clai mant showed a pattern of synptom
magni fi cation and distortion. Accordingly, we find that the
claimant is not entitled to additional nedical treatnment for
his alleged erectile dysfunction.

The claimant is al so requesting additional nedical
treatment for lunmbar pain. Qur review of the evidence
indicates that the claimant is not entitled to this
continuing nmedical treatnment. The cl ai mant has not
establ i shed by a preponderance of the evidence that his
cervical and | ower back conplaints are in any way related to
hi s conpensabl e thoracic spine injury. The claimant’s
treating physician, Dr. Russell, testified that neither the
claimant’ s cervical nor lunbar conplaints are related to the

claimant’ s conpensable injury. Dr. Russell further
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testified that he did not have any reconmendations for
additional treatnent for the claimant’s conpensabl e thoracic
injury. The claimant has not introduced any credible
evi dence denonstrating the need for additional nedical
treatment of his thoracic injury. Therefore, | find that
the claimant has failed to prove by a preponderance of the
evi dence that additional nedical treatnent is reasonably
necessary in connection with his conpensable injury.
The |l ast issue to be addressed is the wage-| oss
i ssue. The clainmnt contends that he is permanently and
totally disabled. The Administrative Law Judge awarded the
claimant a 10% 1 oss in wage-earning capacity. W find that
the claimant has failed to prove by a preponderance of the
evidence that he is entitled to any wage-1loss disability
benefits in excess of his 15% pernanent inpairnent rating.
The Arkansas Wrkers’ Conpensation Law provi des
that when an injured worker’s disability condition becones
stable and no further treatnent will inprove that condition,
the disability is deened permanent. |In order to be entitled
to any wage | oss disability in excess of permanent physical
i mpai rment, the clainmant nust first prove by a preponderance
of the evidence that she sustained pernanent physical
inmpairment as a result of the conpensable injury. Needham

v. Harvest Foods, 64 Ark. App. 141, 987 S.wW2d 278, (1998).

If the enployee is totally incapacitated fromearning a
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livelihood at that tinme, he is entitled to conpensation for

permanent and total disability. See, Mnor v. Poinsett

Lunber & Manufacturing Co., 235 Ark. 195, 357 S.W2d 504

(1962).
The wage-loss factor is the extent to which a
conpensabl e injury has affected the claimant’s ability to

earn a livelihood. Enerson Electric v. Gaston, 75 Ark. App

232, 58 S.W3d 848 (2001). To be entitled to any wage-| oss
disability benefit in excess of permanent physi cal

i mpairment, a claimnt nust first prove, by a preponderance
of the evidence, that he or she sustained pernanent physical
inmpairment as a result of a conpensable injury. Wl-Mart

Stores, Inc. v. Connell, 340 Ark. 475, 10 S.W3d 727 (2000).

The Comm ssion is charged with the duty of determ ning
disability based upon a consideration of nedical evidence
and other matters affecting wage | oss, such as the
claimant’ s age, education, and work experience. Enerson

El ectric v. Gaston, supra.

In determ ning wage | oss disability, the
Comm ssion may take into consideration the workers' age,
education, work experience, nedical evidence and any ot her
matters which may reasonably be expected to affect the
wor kers' future earning power. Such other matters are
notivation, post-injury incone, credibility, demeanor, and a

multitude of other factors. dass v. Edens, 233 Ark. 786,
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346 S.W2d 685 (1961); City of Fayetteville v. Guess, 10

Ark. App. 313, 663 S.W2d 946 (1984). Curry v. Franklin

Electric, 32 Ark. App. 168, 798 S.W2d 130 (1990). A
claimant's lack of interest in pursuing enploynment with her
enpl oyer and negative attitude in |ooking for work are

i mpedi ments to our full assessnment of wage | oss.

However, so |long as an enpl oyee, subsequent to his
injury, has returned to work, has obtained other enploynent,
or has a bona fide and reasonably obtainable offer to be
enpl oyed at wages equal to or greater than his average
weekly wage at the time of the accident, he or she shall not
be entitled to permanent partial disability benefits in
excess of the percentage of permanent physical inpairnent
establ i shed by a preponderance of the nedical testinony and
evi dence. Ark. Code Ann. 811-9-522(b)(2)(Repl. 2002). The
enpl oyer or its workers’ conpensation insurance carrier has
t he burden of proving the enpl oyee’s enpl oynent, or the
enpl oyee’ s recei pt of a bona fide offer to be enployed, at
wages equal to or greater than his average weekly wage at
the tinme of the accident. Ark. Code Ann. 811-9-522(c)(1).
In considering factors that may affect an enployee’s future
earning capacity, the Comm ssion considers the claimant’s
notivation to return to work, since a lack of interest or a
negative attitude i npedes the assessnent of the claimnt’s

| oss of earning capacity. Enerson Electric v. Gaston,

supra.
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The Commi ssion may use its own superior know edge
of industrial demands, linmtations, and requirenents in
conjunction with the evidence to determnm ne wage-| oss

disability. Qdler v. Chanpion Parts Rebuilders, 5 Ark. App.

307, 635 S.W2d 276 (1982).

Under the Arkansas Workers’ Conpensation Law that
exi sted prior to the passage of Act 796, an injured worker
could also be classified as permanently and totally disabl ed
under the “odd |ot” doctrine even though the injured worker
was not altogether incapacitated fromwork. An injured
wor ker was said to fall into the “odd |ot” category where
t he obvi ous severity of his injury conbined with other
factors such that the services he could performwere so
limted in quality, dependability, or quantity that a
reasonably stabl e market did not exist for those services
even though the claimant was not conpletely incapacitated

fromwork. See, Lewis v. Canelot, 35 Ark. App. 212, 816

S.W2d 632 (1991). However, Act 796 elimnated the “odd-
lot” doctrine as a consideration in a claimfor pernmanent
disability benefits under the Arkansas Wrkers’ Conpensation
Conmi ssion. See, Ark. Code Ann. § 11-9-522(e) (Repl. 2002).
In addition, Ark. Code Ann. § 11-09-
102(4) (F)(ii)(Repl. 2002) provides:
(a) Permanent benefits shall be awarded
only upon a determ nation that the

conpensabl e injury was the najor cause
of the disability or inpairnent.
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(b) If any conpensabl e injury comnbi nes

with a preexisting disease or condition

or the natural process of aging to cause

or prolong disability or a need for

treatment, permanent benefits shall be

payabl e for the resultant condition only

if the conpensable injury is the major

cause of the permanent disability or

need for treatnent.

“Maj or cause” is defined as nore than 50% of the
cause. Ark. Code Ann. § 11-9-102(14) (Repl. 2002).

Further, “disability” is defined as an “incapacity
because of conpensable injury to earn, in the same or any
ot her enpl oynent, the wages which the enpl oyee was receiving
at the time of the conmpensable injury.” Ark. Code Ann. §
11-9-102(8) (Supp. 1999).

Consi dering the context in which the terns
“permanent benefits” and “disability” are used in Ark. Code
Ann. 8 11-9-102(5)(F)(ii), the amendnents of Act 796 clearly
i npose a requirenent on a clai mant seeki ng conpensation for
a permanent decrease in earning capacity to show that the
conpensabl e injury was the nmajor cause of any decrease in
earning capacity to obtain an award of permanent disability
benefits.

W find that the claimant has failed to prove by a
pr eponderance of the evidence that he is permanently and
totally disabled as a result of his conpensable injury. As
not ed above, if the enployee is totally incapacitated from

earning a livelihood, he may be found permanently and

totally disabled. Although the claimant contends that he
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cannot work due to his inability to function with pain, the
psychol ogi cal eval uati on expects the claimant to present
synptons in a dramatic manner and it further suggests that
the claimant’s synptons are not as serious as he m ght
suggest .
Further, Dr. Rutherford opined that the clai mant
was capable of returning to work in the capacity of a
shi pping clerk. The FCE, while indicating an invalid
profile, still confirmed that the clainmant could return to
work in at |east a sedentary capacity. Furthernore, while
Dr. Russell was reluctant to release the claimant to return
to work and assume the responsibility should sonething go
wrong, he testified that the clai mant should be able to bend
and stoop and |ift up to 50 pounds. Dr. Russell testified:
Q kay. And if Tyson Foods had
a job for this individual
where he’s a shipping clerk,
and could sit and stand at his
| ei sure, requires no lifting,
he does have to reach and open
a wi ndow, a sliding glass
wi ndow, and answer the phone,
do you see any problemwth
t hat ?
A No.
Okay. And at what point in
time did that change? 1In
ot her words, you were-- you
had testified that you didn't
feel like he could go to work.
At what point in tine did he
beconme, at least in your mnd,

able to do sonething Iike
t hat ?
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A

Q

Q

A

| don’t know that there was a
specific tinmne.

How about the FCE date?

No. | don't recall, again,
regi stering the FCE, honestly,
| nmust have reviewed it at a
time when | had sonething el se
goi ng on.

Ckay. Wiat about when you

di dn’t schedul e anot her

appoi ntnment in March of 20017
Do you think he was capabl e of
doi ng that?

| think that woul d have been a
little early.

So at sone point between today
and March and 20017

Sure. [D53-54]

The overwhel m ng wei ght of the credible evidence

est abl i shes that the clai mant
fromearning a livelihood.

conpensabl e injury and he currently

of which is not related to his conpensable injury;

nevert hel ess,

the evidence reflects that the clai mant

capabl e of working.

A .C A 8 11-9-522(b)(2) provides:

However, so |ong as an enpl oyee,
subsequent to his or her injury, has
returned to work, has obtai ned ot her
enpl oynment, or has a bona fide and
reasonabl y obtainable offer to be

enpl oyed at wages equal to or greater
than his or her average weekly wage at
the tinme of the accident, he or she
shall not be entitled to permanent

The cl ai mant has sustai ned a

conpl ai ns of pain,

is

is not totally incapacitated

much
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partial disability benefits in excess of

t he percentage of pernanent physi cal

i mpai rment established by a

preponder ance of the nedical testinony

and evi dence.

The record reflects that the respondents have
identified a job within their plant which the claimant is
physi cally capable of performng. The claimant testified
t hat he was approached by respondents to return to work, but
it was too early for himto go back to work. M. WIson
testified that once the job was identified, the clai mant was
supposed to be offered the job via mail. There is no
evidence in the record to rise to a preponderance of the
evidence to find that the clai mant was “of fered” enpl oynent
with respondents with the sane or simlar wages. M. WIson
did not “offer” the job to the claimant and there is no
evidence of a job offer mailed or otherwise related to the
claimant. Therefore, A C. A 8§ 11-9-522(b)(2) does not
operate to bar the clainmant fromreceiving permanent partial
disability in excess of his physical inpairnent rating.
However, the respondent’s offer of proof establishes that
work is available for the claimant within the claimant’s
sedentary working restrictions.

The claimant has a strong and stable work history.
The claimant is young, he is a high school graduate, and he
can read and wite. The claimnt possesses the ability to

be re-trai ned should he so desire. The claimnt’s nedical



Wight - F000884 21

records indicate that he is able to work, even if Dr.

Russel |l does not want to assune responsibility for rel easing
the claimant to work. The claimant has not wanted to return
to work and he has nade no effort to re-join the workforce.
In short, the claimant is sinply not notivated to return to
wor K.

After we consider the claimant’s age, his
education, work experience, and the nature of his injury,
the claimant’s negative attitude in returning to work, and
all the other relevant factors, we find that the clai mant
has failed to prove by a preponderance of the evidence that
he sustained any | oss in wage-earning capacity.

Accordingly, we reverse the decision of the Administrative
Law Judge awardi ng wage-|oss disability benefits.

I T 1S SO ORDERED

OLAN W REEVES, Chairnman

JOE E. YATES, Conm ssi oner

Conmmi ssi oner Turner dissents.

DI SSENTI NG OPI NI ON

| must respectfully dissent fromthe opinion of

the majority denying any and all additional benefits for the

cl ai mant’ s conpensabl e injury.
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The claimant was injured in an admttedly job
rel ated acci dent on Septenber 23, 1999, when a forklift that
he was operating fell off the |oading dock at a Tyson Foods
pl ant in Hope, Arkansas. The respondent provided the
claimant with nedical treatnment and he eventually was seen
by Dr. Anthony Russell, a Little Rock neurosurgeon, who
di agnosed himas suffering froma “huge thoracic disc
herniation,” at the T6-T7 level. Dr. Russell would
eventually performa discectony at this level in an attenpt
to repair the disc injury, relieve the conpression on the
claimant’s spinal cord, and reduce the pain and rel ated
synptonms from which the cl ai mant was suffering.

The first issue in this case is whether the
claimant is entitled to additional medical treatnent. The
cl ai mant has requested further medical treatnment based upon
an alleged |unbar injury which he clains occurred in the
same forklift accident that injured his thoracic spine. In
reviewi ng the nedical records, | note that the clainmant did
conplain of |ow back pain in his doctor visits imredi ately
following his injury. For exanple, the earliest nedica
report contained in the file is a progress note fromDr.
Lowel | Harris dated Decenber 15, 1999. |In that notation,
Dr. Harris stated that the claimant was still having | ow
back pain. These conplaints of back pain continued to
appear in the progress notes regarding the claimnt’s

treatment. The first MRl perforned on the claimant was on



Wight - F000884 23

Decenber 27, 1999 and, the MRl report states that the

clai mant was suffering froma disc bulge at the L4-L5 |evel.
Subsequent MRI’'s continued to note the presence of | unbar

di sc bulges. The nost recent MRl contained in the record is
Novenber 30, 2000 and describes the |unbar anonaly as a
“lateral right disc herniation at L4-L5 wth severe
encroachnment on the neural foramen and exiting nerve root.”

The claimant’ s consi stent conplaints of | unbar
pain and the findings in several MRI’s support the
claimant’s argunment that he did suffer an injury to his
| unmbar spine in his conpensable forklift accident and that
t he lunbar condition has grown progressively worse over
time.

In its cross appeal, the respondent contended that
the Adm nistrative Law Judge erred in awardi ng the cl ai mant
benefits for his inpotency and penile dysfunction problens.
However, the respondent has not articul ated any cl ear reason
as to why the claimant shoul d be denied this nedical
treat ment. At the hearing, and in the appeal brief, the
respondent di scusses at great length a m ssed appoi nt nent
with the claimant’s Urol ogist, Dr. Keith Money. According
to the claimnt, the appointnent was cancel ed by the
respondent. However, the respondent contends that the
claimant failed to keep the appointnent for reasons of his
own. However, this argunent is totally irrelevant. The

guestion is not who caused the claimant to mss his
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urol ogi cal appoi ntnent, but whether this appointnment and
foll ow up treatnent was reasonabl e and necessary and rel ated
to the claimant’s conpensable injury. The Admi nistrative
Law Judge correctly found that it was. That finding is
clearly supported by the evidence in the record. The

cl ai mant consistently conpl ained of sexual dysfunction as a
result of his injury and Dr. Russell opined, on nore than
one occasion, that these types of problens are consi stent
with an injury such as that suffered by the clai mant.

The respondent al so notes that there is no report
fromDr. Mooney setting out any “objective evidence” of any
erectile dysfunction. However, this argunent overl ooks the
fact that the claimant unquestionably suffered a herniated
disc in the thoracic region of his spine, an injury which
can cause this problem Therefore, the objective evidence
of the injury is the disc herniation at T6-T7, a condition
t hat was unquestionably caused by a conpensable injury.

The final issue in this case is whether the
claimant is entitled to additional benefits for wage | oss
disability or, in the alternative, whether he is entitled to
benefits for permanent and total disability. 1In arguing his
entitlement to the latter, the claimant asserts that even if
his thoracic spinal injury is considered by itself, he still
has established that he is permanently and totally disabl ed.
| believe the claimnt has nmet his burden of proof. Dr.

Russell, the claimant’s primary treating physician who is
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nost familiar with this case, opined that the clai mant was
not yet able to return to any type of gainful enploynent.

In his letter of February 21, 2002, Dr. Russell clearly
stated that the clainmant, in addition to a disc herniation,
had suffered a significant spinal cord injury and as such
his future enployability was unlikely given the restrictions
that woul d be placed upon him Dr. Russell reiterated this
opinion in his deposition of May 31, 2002.

The claimant |ikew se testified about the severe
debilitating pain he undergoes. According to the claimant,
he is not able to engage in any prolonged sitting or
standi ng. Li kew se, bending over or stooping causes a
considerable increase in his level of pain. The claimant is
further restricted fromdoing any heavy lifting or simlar
activities. Since the clainmant’s prior jobs have all
i nvol ved nanual |abor, usually in a factory setting, it
seens unlikely that he would be able to return to his former
enpl oyment or simlar jobs. Therefore, based on the above
evidence, | find that the claimant has proven by a
pr eponderance of the evidence that he is permanently and
totally disabl ed.

In denying all benefits for wage-1loss disability,
the majority notes the claimant’ rel atively young age, (38)
and his poor notivation to return to work. | point out that
the claimant has suffered a severe injury that resulted in

a substantial armount of disability. The extensive
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restrictions on the claimant’s activities and his very
l[imted likelihood of returning to work certainly play a
part in his poor notivation. Rather than being a limting
factor, it would appear to nme that the depression and severe
pain syndrone resulting fromthe injury are factors which
woul d enhance the claimant’s wage | oss disability and not
limt it.

For the foregoing reasons, | respectfully dissent.

SHELBY W TURNER, Conmi ssi oner



