BEFORE THE ARKANSAS WORKERS COVPENSATI ON COWM SS| ON
CLAI' M NO. FO000657

JOHN SI KES,
EMPLOYEE CLAI MANT

GEORG A- PACI FI C CORPORATI ON,
SELF- 1 NSURED EVMPLOYER RESPONDENT

OPI NI ON FI LED JuLY 7, 2003

Upon review before the FULL COM SSION in Littl e Rock,
Pul aski County, Arkansas.

Cl ai mant represented by HONORABLE GREGORY R. G LES, Attorney
at Law, Texarkana, Arkansas.

Respondent represented by HONORABLE MARK A. PEOPLES,
Attorney at Law, Little Rock, Arkansas.

Deci sion of the Adm nistrative Law Judge: Affirnmed as
nodi fi ed.

OPI Nl ON AND ORDER

The cl ai mant appeal s an Adm ni strative Law Judge’s
opinion filed August 21, 2002. The Admi nistrative Law Judge
found that Act 1281 of 2001 nade substantive | aw changes to
t he burden of proof for occupational disease and was to be
appl i ed prospectively. The Adm nistrative Law Judge
therefore found, “Cl aimant has failed to prove by clear and
convi nci ng evi dence that he sustained an occupati onal
di sease which arose out of and in the course of his
enpl oynent.” After reviewing the entire record de novo, the
Ful | Commi ssion finds that the Legislature meant to apply

Act 1281 retroactively, so that the “preponderance of the
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evi dence” standard of Ark. Code Ann. 8 11-9-601(e)(1)(B)
applies to the instant matter. The Full Conm ssion finds
that the claimant failed to prove by a preponderance of the
evi dence that he sustai ned a conpensabl e occupati onal
di sease. W therefore affirm as nodified, the opinion of
the Adm nistrative Law Judge.
. H STORY

John Edward Si kes, age 39, testified that he becane
enpl oyed with Georgia-Pacific Corporation in February 1991,
wor ki ng in production, converting areas, and shipping. M.
Sikes testified that his work changed to mai ntenance in
1996, which duties included operating heavy equi pment -
cranes, bulldozers, backhoes, and so on. The cl ai mant
testified that half of his work was “in the woodyard,” and
the other half “spread between the pulp mll, the
power house, and outlying areas.” The claimant testified
that he worked close to the “purchased chip” area where rai
cars were dunping material. The clainmant testified that he
saw “conti nuous” airborne particles and dust.

The clainmant testified that he began suffering “fl u-
| i ke synptons” which he attributed to being exposed to dust

at work.
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A physician’s conclusion froman office visit on February 5,
1998 was “sinusitis, bronchitis, flu.” There was no nention
in the physician’s notes of the claimnt’s work, and
medi cati on was prescri bed.

The cl ai mant testified:

Q Take us back to August 14, 1998. Wat were
you doi ng on that particul ar day?

A. On that particular day nyself and Mark G bbs
and - | can’t renenber - Gary Wayne Grant were at
truck wood west and we were rolling up fire hoses
because we had had a major problemw th what they
call the clear water well. Wat this well was
doi ng was sprinkling these quarter mle |ong
stacks of hardwood tinber. They would spray it
with water to, | guess, see howlong it would
keep, and then the water ran out and they were
just trying everything to get sone water to this
clear water well....

Q Wat kind of synptons had you been havi ng
before that day?

A. Couldn’t hardly breathe, nmy chest was killing
ne. ..

Q If you had to pick one, what was the absol ute
wor st synptom t hat was goi ng on?

A. | couldn’t breathe....

Q Is there anything that you are pointing to in
particular that on the 14'" woul d have caused you
to get this sick?

A.  Nothing other than the Aspergillus fungus that
is out there in the wood chips.

Q Okay. On that particular day, as you think
back is there sonething, | nmean, were you working
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in an area where you feel like you had gotten into
a dusty area or a noldy area on that particul ar
day?

A. Yes. In traveling back and forth fromtruck
wood west to our shop, you go right through the
woodyar d.

The claimant testified that he had to | eave work early
that day. The record indicates that he presented to Dr.
CGeorge Covert on August 14, 1998:

This 33 y/o w monset |ast Sunday of
URI/sinusitis, which | ed to cough, which was non-
productive and associated with aching in his
chest. Seen in LRVH clinic on the day of

adm ssion with shortness of breath and diffuse
wheezi ng and non-stop coughing. He was admtted
after Albuterol treatnent for his asthmatic
bronchitis.

An x-ray of the chest was taken on August 14, 1998 and
conpared to a previous exam nation dated May 24, 1991

Heart and nediastinumare within normal limts.
Once again there is perihilar interstitiumon the
trachea with evidence of increased bronchial wall
thickening in the perihilar regions which is
consistent wth the patient’s history of asthma
with bronchitis. No focal alveolar infiltrates
are present. No pleural effusions are present.
Soft tissues and bones are unchanged.

| MPRESSI ON:

1. FINDINGS AS ABOVE CONSI STENT W TH THE
PATIENT' S HI STORY OF ASTHVA W TH BRONCHI TI'S. NO
FOCAL | NFI LTRATES ARE PRESENT.

Dr. Covert’s inpression was “severe asthmatic

bronchitis.”
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The record indicates that the claimant was hospitalized
at Little River Menorial Hospital on or about August 15,
1998. Another x-ray was taken on August 16, 1998 and
conpared to the exam nation dated August 14, 1998:

No significant change has occurred since the

previ ous exam nation with mld perihilar
Interstitial infiltrates. No focal alveolar
infiltrates are present. Lungs are nornal
inflated. No pleural effusions are present. Soft
ti ssues and bones are unchanged.

| MPRESSI ON:
1. NO SI GNI FI CANT CHANGE.

The inpression of Dr. Kevin Kleinschmdt on August 16,
1998 was “1. Status asthmaticus with bronchitis,
exacerbation due to allergic reaction to Xanax, stable at
this time. 2. Allergy to Xanax, Benzodi azepi nes, Valium
and Phenobarbital.”

Dr. Covert reported on August 19, 1998:

John has Aspergillosis that has grown out of his
sputum It is very promnent. Hi s wheezing
continues, it is perhaps a little better today.
Hi s chest x-rays continue to show no infiltrate
per se....|l spoke with Dr. Lyon at the CDC
yesterday, authority on Aspergillosis. He agrees
with the current therapy with probably an allergic
reaction to this yeast. It is of sonme concern
that there was such a fulmnate growth on the
plates if the patient does not inprove, certainly
consideration will be needed for bronchoscopy and
see if this is localized in a part of the |ung.

Ri ght now he is being treated with cortico-
steroids which is an appropriate treatnent for
Aspergill osis bronchopul nonary reaction...
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The cl ai mant was di scharged fromLittle R ver on August
20, 1998. Dr. Covert’s discharge diagnosis was “Aspergillus
bronchopul nonary allergic asthmatic reaction.” Dr. Covert
transferred the claimant to St. Mchael Health Care Center
for treatment with Dr. Lowell E. Vereen. Dr. Vereen, a
physi cian at a pul nonary di sease/ nedicine clinic, reported
on August 20, 1998:

M. John Sikes is a man who was admtted to Doctor
Covert’s service on August 14'" he had been

feeling puny and sick for about a week....He had
aspergillus grow out of one of his sputum
speci nens and was referred over here....The

patient subsequently denies ever having any asthna
before. He had been exposed to | yne he says, over
there at the plant, but he has been working there
for a year and has been at the paper plant for
several years...

| MPRESSI ON: 1). APPARENTLY SOVE UNDERLYI NG
BRONCHOSPASM | NI TI ALLY HI'S 02 SATURATI ON WAS 91%
ON 3 LI TERS UP THERE W TH RESPI RATORY FAI LURE AND
HE SUBSEQUENTLY HAS RESPONDED TO STERO DS AND
APPARENTLY | NHALED BRONCHODI LATORS AND | AM NOT
SURE WHI CH ANTI BI OTI CS.

2). ASPERG LLUS

3). HYPERTENSI ON.

Dr. Vereen recommended, “At this tine the patient wll
be adm tted and given sone breathing treatnents and he wl|l
under go bronchoscopy after CT scan.”

Dr. Vereen discharged the claimant on August 24, 1998:

The patient was admtted her (sic) and continued

on his steroids. He underwent bronchoscopy. At
that time bronchoscopy had thick tenaci ous
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secretions primarily in the left |ower |obe and

sone in the right |Iower |obe. H's conputed axial

t onography scan was consistent with a pneunonia

and the bronchoscopy was consistent with allergic

bronchopul nonary aspergillus. H's ICGE and his

aspergillus preciptins are pending....

He was then discharged in stable condition and

will be followed up by Doctor Covert in one week

to see if he can return to work.

Dr. Vereen gave the follow ng final diagnosis:

1. ALLERA C BRONCHOPULMONARY ASPERG LLUS W TH

SUPERI MPOSED | NFECTI ON W TH PNEUMONI TI'S I N THE

LEFT LOAER LOBE.

2. HYPERTENSI ON.

The cl ai mant began seeing Dr. Bill Vorhease on August
26, 1998. The claimant testified that he returned to work
on Septenber 7, 1998, perform ng the sane mai ntenance duties
“in and around the airborne particles and dust.” The
cl ai mant was apparently re-adnmtted to Little River on
Cct ober 27, 1998. The inpression froman x-ray report dated
Cct ober 27, 1998 was “Nornmal Chest.” The clai mant was
di scharged on Cctober 30, 1998, with the final diagnosis,
“All ergic bronchitis secondary to Asperigellosis.”

Dr. Malcol m Smith, a pul nonol ogi st, exam ned the
cl ai mant and gave the inpression on Decenber 11, 1998,
“Probabl e all ergic bronchopul nonary aspergillosis. His
hi story and avail abl e data is suggestive although I don’t

have results of any eosinophilia aspergillus precipitant
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testing, previous IgE |levels, sputum cultures,

bronchoal veol ar | avage, eosinophil count or test for

protozoal ....| suspect he will have asthma in the
future....l agree with current therapy including systenc
corticosteroids in tapering doses and periodi ¢ neasurenent
of IgE I evels and chest x-ray.”

The cl aimant said he returned to work on or about
Decenber 15, 1998, but he was off work again begi nning
January 11, 1999.

The record includes an x-ray report dated January 12, 1999:
2 views of the chest denonstrate inconplete
inspiration. Throughout there is some mld
bi basilar volunme loss. No definite infiltrates or
effusions. Heart and nediastinumare within
normal limts.
| MPRESSI ON:

1. PROBABLY NORVAL EXPI RATORY CHEST.

On January 22, 1999, a doctor noted, “Back to work
1/ 25/ 99.”

The claimant returned to the Little R ver energency
roomon January 24, 1999, conplaining of diarrhea and “pain
L side of chest on expiration.” An x-ray of the chest was
taken on January 24, 1999 and conpared to the exam nation
dated January 12, 1999:

Heart and medi asti num are unchanged i n appearance

since the earlier exam nation. Lungs are free of
focal infiltrates. No pleural effusions are
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present. Calcified heal ed granul omat ous di sease

Is present as before. Soft tissues and bones are

unchanged. No significant change. No evidence of

acute cardiopul nonary di sease.

| MPRESSI ON:

1. NO EVIDENCE OF ACUTE CARDI OPULMONARY DI SEASE.

The claimant again returned to the energency room on
January 26, 1999, conpl aining of headache, fingers tingling,
di aphoretic shortness of breath, “took a Beta bl ocker by
m stake this a.m” The claimnt returned to work after
January 29, 1999, but he continued to frequently present for
medi cal treatnent. The claimnt m ssed work from March 15,
1999 through March 19, 1999.

The claimant returned to the Little River Menori al
energency roomon July 4, 1999, and was of f work begi nni ng
that date. An x-ray of the chest on July 4, 1999 was
normal . On July 19, 1999, the clainmnt signed a Rel ease
From Responsibility For D scharge. The claimant certified
that he was being released fromLittle R ver Menoria
Hospi tal against the advice of his physician.

The claimant said he returned to work on August 15,
1999. However, the clainmant was off work from August 20,
1999 until August 23, 1999. The clai nant worked one-hal f
day on August 24, 1999, and he was then off work from Aug.

25, 1999 until October 15, 1999.
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A chest x-ray was taken at Little Rock D agnostic
Cinic on Septenber 8, 1999, with the foll ow ng inpression:

1. MIld interstitial prominence in the left |ung

field.

2. O herw se, no acute process visualized.

Dr. Tinmothy R Cook provided a pul nonary consul tation
and assessnent on Septenber 8, 1999:

M. Sikes’s history is consistent with the

di agnosi s of allergic bronchopul nonary

aspergillosis. Wth no records, | nust go by

hi story alone. | discussed the nature of allergic

bronchopul nonary aspergillosis extensively with

M. Sikes and his wife. Oten this is a recurrent

di sease. Flare-ups frequently occur when the

steroid dosing is decreased. The di sease can be

relentless and result in scarring or fibrosis. M

inpression is that M. Sikes has been treated

wel |, however, he is frustrated nore by the

di sease process. This is very understandable.

The claimant testified that he did not work after
Novenber 30, 1999. The claimant testified that he was
unable to walk or breathe. The claimant testified, “The
back pain canme fromnme wal king funny trying to favor a bad
l eg.”

The claimant testified that he presented to Dr. Don H
Burt on Decenber 9, 1999. “Early aseptic necrosis It hip”
was noted on Decenber 9, 1999. The inpression froma | unbar
MR scan taken on March 2, 2000 was “Herniated disc with

extruded fragnent at L5-S1 on the left.” On March 2, 2000,
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Dr. Burt perforned a “Deconpression, |am notony and nedi a
facetectony at L4-5 and L5-S1 on the left. Diskectony at
L5-S1 on the left.”

Dr. Vereen wote to an attorney on May 1, 2000:

Greetings! This letter is in reference to M.
John Sikes. As you know, M. John Sikes had

al | egedly had exposure to aspergillus, where he
wor ks. The patient had sone clinical synptons
consistent wth allergic broncho pul nonary
aspergillosis. A lot of his tests have been at
the hospital and aren’t available at tine of
dictation. Never the less, the patient seens to
have reasonably kept his pul nonary functions tests

normal . Recently, his IgE level, which is what we
use to follow these patients, has been in stable
range. In fact, the last tine | had contact with
him | suggested that he be weaned fromhis

predni sone. |I'mnot sure if he is still taking it

or not. Usually, this disease does not lead to
irreversi bl e damage and by studying his pul nonary
functions test, appears to be stable at this tine.

Dr. Burt stated in June 2000:

In my opinion, the sequence of events outlining
M. Sikes difficulties are as foll ows:

1) Aspergillus lung infection, contracted while
wor ki ng in the woodyard at Ceorgia Pacific, as
suggested by his Pul nonol ogi st.

2) Early aseptic necrosis of the left hip, as a
result of Steroid therapy.

3) Disc herniation in the | ow back due to altered
gait, due to the aseptic necrosis.

4) The strong possibility that total hip

repl acenent on the left will be needed at sone
point in the future.

5) The possibility that aseptic necrosis of the
right hip may develop in tine.
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Dr. Burt performed a total hip replacenent on the |eft
on Septenber 19, 2000.

Dr. Andrew W Prychodko, then an Assistant Professor of
Cccupati onal Medicine at The University of Texas Health
Center at Tyler, wote to the claimnt on Decenber 8, 2000:

| amwiting to sumarize our two clinic visits
and ny inpressions, with respect to the causal
associ ation of your pul nonary nedi cal problens and
ort hopedi c | ower back problens and the exposures
sustained in the course and scope of enpl oynent,
and t he subsequent treatnent necessitated.

As you know, you were enployed by CGeorgia Pacific
Paperm || Ashdown Arkansas Operations beginning in
02/91. You worked in production for five years,
and noved to nai ntenance in 1996 where you
continued to work until Novenber of 1999 when you
were no | onger able to work. 1In the course of
this enpl oynent you woul d have vari ous
assignnments, however, in the maintenance position
you woul d operate heavy equi pnent and cranes in
the utility capacity and this would invol ve
driving through the wood yard where rail cars
cont ai ni ng wood chi ps were present. The shake
down of these rail cars was going on as well....

You were able to provide ne with industri al

hygi ene reports fromthe Georgia Pacific facility
whi ch docunmented extraordinarily high | evels of
Aspergillus fungal spores, along with the presence
of high levels of other kinds of fungal spores.
The information you were al so able to provide

i ncl uded internal nenoranda sent via e-nmai
indicating that there were difficulties with the
turnaround tinme of the railroad cars fromthe

Sout hern M ssouri source of the wood, and that
rather than having a ten day turnaround tinme, many
of these rail cars had a turnaround tine of upward
of 30 days or longer. This was noted to result in
the florid devel opnment of nold growh and spore
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formation. According to one neno | noted, the
candi d observati on was nade that many workers in
the area of the railroad cars were experiencing
respiratory probl ens ostensibly because of the
nol d, and/or disinfectants that were being used in
an effort to contain these nolds. The contai nnent
efforts apparently were far from successful, given
the very high I evel of nold spores noted on sone
of the industrial hygiene nonitoring reports...

ASSESSMENT: It is clearly docunented that you have
experienced Aspergillus lung disease and that this
was sonet hing that you contacted in the course and
scope of your enploynment at the Georgia Pacific
MIIl in Ashdown, Arkansas. You al so devel oped

ort hopedi ¢ probl ens secondary to the steroid
treatments received for the lung condition and, as
outlined by Dr. Burt, the aseptic necrosis led to
t he devel opnent of your herniated | unbar disc.

Si nce being renoved fromthe environnent, you have
been able to recover significantly. At one point
your lung capacity was reduced to approxi mately
one-half normal and this restrictive change has

i mproved t hrough the course of tine. The only
medi cal recomrendati on we can give is that you
continue to not work in that environnent and hope
that you can maintain with as few nedi ca

i nterventions as possi bl e.

The purpose of this examwas largely to
corroborate the causal (sic) associated between
your work and your medical problens. | believe
that the records clearly denonstrates (sic) both
t he pul nonary problem and the secondary

ort hopedi c side effects of the steroids used to
treat the pul nonary probl ens, are approxi mately
caused by the exposures sustained in the course
and scope of your enploynent. According to the
definition of a condition conpensabl e under a
wor kers conpensati on system these would clearly
fall into that category.
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Dr. Nancy F. Rector, a physician at Little Rock
Pul monary Cinic, wote to the Adm nistrative Law Judge on
July 9, 2001:

Encl osed is a copy of ny independent nedical

eval uati on conducted on the above naned client on
06/ 15/ 01 at your request. Also enclosed are
results of sone |aboratory tests and high

resol uti on conputed tonography scan of the chest
requested by Dr. Gerald Kirby, expert w tness for
Ceorgia-Pacific. 1In addition to this information,
| reviewed a | arge nunber of nmedical records and
X-rays on this individual, provided by his
attorney. | amalso enclosing a copy of a review
of Allergic Bronchopul nonary Aspergillosis froma
peer revi ewed nedi cal journal.

In summary, M. Sikes apparently was an atopic

i ndi vi dual who was unaware of that diagnosis and
had never had any synptons of asthma. He worked
as a heavy equi pnent operator and was in and out
of the wood yard at Georgia-Pacific but had no

cl ose or specific contact with unl oading of the
wood chip cars. He devel oped an acute illness in
August of 1998 characterized by shortness of
breath and bronchospasm It should be noted that
he was a cigarette snoker and it is not possible
for me to determne that this specific illness was
related to contact with aspergillus. He could
have sinply had an acute bronchitis or an initial
epi sode of asthma. There are well established
criteria for the diagnosis of allergic

bronchopul monary aspergillosis, specifically,
eight primary criteria and three secondary
criteria. M. Sikes did denonstrate one of the
primary criteria with an el evated serum | gE | evel
and one of the secondary criteria partially in
that he did have Aspergillus identified in his
sput um on one occasion but | do not believe that
it was denonstrated on repeated occasions. The
presence of Aspergillus in the sputumis not a
strong diagnostic criteria in that this is a very
ubi qui tous organi smfrequently present in
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m crobi ol ogy | aboratories and is generally

di sregarded as significant unless it is actually
seen invading lung tissue. M. Sikes was treated
for corticosteroids for his illness. He did not
receive particularly high doses for the first four
nmont hs of treatnment. He subsequently was pl aced
on hi gher doses on an every other day basis which
does mnimze side-effects. The dose was tapered
over the next several nonths. Again, in July of
1999 he was placed on fairly high dose steroids
and stopped the steroids in Novenber, 1999 when he
was di agnosed with avascul ar necrosis of his hinp.

| have no reason to question the diagnosis of
avascul ar necrosis of the hip but I would tell you
that it is unusual in ny experience to see this
develop in a young man with the doses of steroid
he received.

He presently has a normal chest x-ray and chest
CT. His pulnmonary function studies show mld
smal | airways obstruction. H's oxygen saturation
is 96%on roomair. He is on treatnment for upper
airway allergies by an allergist in Houston. He
has stopped snoking cigarettes. He is not on any
treatment for obstructive airways di sease.

Unfortunately, | cannot support the diagnosis of
al l ergi ¢ bronchopul nonary aspergillosis fromthe
records that were provided to nme or the current
physi cal exam nation. |If you need nore

i nformation, please |et nme know.

Dr. Gerald R Kerby, Professor, Division of Pul nonary
D sease at The University of Kansas Medical Center, wote to
t he respondent’s attorney on August 6, 2001:

M. Sikes was seen as an outpatient 6-15-01 in the

office of Dr. Nancy Rector in Little Rock, AK for

eval uati on of possible occupational |ung

di sease. . ..

In summary, M. Sikes devel oped acute asthmatic
bronchitis in 8-98 and had subsequent flares of
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asthma in 10-98 and 9-00. He is genetically
atopic (allergic) as denonstrated by prior

anaphyl actic reactions to insect venom He has a
persistently elevated serumtotal |IgE | eve

typi cal of atopic individuals, which renmains

el evated at the present time. At that time of his
first asthnma attack fungal elenents were present
in the sputum which were cultured as Aspergillus
fum gatus. These appear to represent col onization
and there is no evidence to suggest that the fungi
are pathologic. The source of the fungus in his
sputumis unknown since a fum gatus is ubiquitous
in the environnent and can be acquired anywhere.

M. Si kes does not have the foll ow ng
characteristics of allergic bronchopul nonary
aspergil |l us:

1) Recurrent fleeting eosinophilic infiltrates.

2) El evated bl ood or bronchial eospinophil |evels.
3) Central bronchiectasis.

4) El evated I gE anti bodi es agai nst Aspergill us.

5) El evated specific IgE antibodi es agai nst
Aspergillus. A diagnosis of allergic

bronchopul nonary aspergillosis cannot be made with
t he absence of these findings.

In summary, M. Sikes suffers fromallergic asthm
with recurrent episodes of bronchospasm and an

el evated total serumIgE level. During his first
asthma attack his bronchial nucus was col oni zed by
Aspergillus fum gatus. He does not neet the
criteria for a diagnosis of allergic

br onchopul nonary aspergillosis. | find no
evi dence of an occupationally induced |ung
di sease.

M. Sikes clainmed entitlenment to worker’s conpensati on,
and a pre-hearing order was filed with the Comm ssion on
March 13, 2002. The cl ai mant contended that he ingested
aspergillis fungus during his enploynent, which ingestion

led to the August 1998 di aghosis of “aspergillis allergic
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pul monary bronchi al di sease.” The claimant contended that
he was entitled to several periods of tenporary total

di sability conpensation, in addition to reasonably necessary
nmedi cal treatnment. The clai mant contended that the problens
with his back and hip were a conpensabl e consequence of the
occupational disease, and that left-hip surgery was
reasonabl y necessary.

The respondent contended that the claimant coul d not
prove by clear and convincing evidence or a preponderance of
t he evi dence a conpensabl e occupati onal disease. The
respondent contended that the nedical treatnment sought by
the clai mant was not reasonably necessary for the exposure
that he sustained. The respondent contended that the claim
was barred, because the claimant failed to give witten
notice of his condition wthin 90 days of the first
mani festation thereof. Wth regard to tenporary total
di sability conpensation, the respondent contended that the
claimant’ s healing period ended no | ater than Novenber 20,
2001.

The respondent called Dr. Kerby as a witness at a
heari ng held before the Comm ssion on May 16-17, 2002. Dr.
Kerby testified that aspergillus was “Everywhere. |It’s on

the floor here, it's on the table here, it’'s all over. | t
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is ubiquitous. It is one of the environnental fungi that

exi sts al nost everywhere in the world.” Dr. Kerby testified
that “All ergic bronchopul nonary aspergillosis is a disease
of the lungs which occurs in people who devel op a

sensitivity to the fungus.” Dr. Kerby said this was a rare

di sease - “1’ve probably seen nore than 10 and | ess than 20

cases in nmy whole life.”
The respondent’s attorney questioned Dr. Kerby:

Q Wthin a reasonabl e degree of nedica
certainty based on your review of the things we
have tal ked about, does M. Sikes now or has he
ever suffered fromallergic bronchopul nonary
aspergillosis?

A No...

Q Wthin a reasonabl e degree of nedica
certainty, does M. Sikes now or has he ever
suffered fromany aspergillus related condition or
illness?

A. Possibly an organic toxic dust syndrone on an
occasi on or two which would be related to the
toxin fromthe aspergillus....It is a self-limted
condition that usually lasts 8 to 12 hours.

Q It doesn’t require hospitalization?

A.  No.

Q Wthin a reasonabl e degree of nedica
certainty, did M. Sikes's hospitalization for any
respiratory condition result in whole or in part
from any exposure to aspergillus fungus?

A. Not in nmy opinion....
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.  He testified yesterday that he has had

excel l ent breathing since he has been away from
the mll. Does that suggest that his condition is
related to exposure to aspergillus?
A Well, it is consistent with - if he were
allergic to aspergillus and he avoided it, that
would mnimze synptons. Since there is no
evidence that he is allergic to aspergillus, then
it probably doesn’'t have anything to do with it.
Q Is it your testinony, Dr. Kerby, that M.
Si kes woul d have experienced the sane
hospitalizations, suffered the sane conditions and
had the same problenms even if he was not exposed
to aspergillus at CGeorgia Pacific?
A. In ny opinion that is the case, yes.

Q And is that opinion stated within a reasonabl e
degree of nedical certainty?

A Yes, it is.

Dr. Kerby testified that he did not think nedica
sci ence recogni zed the condition diagnosed by Dr. Vorhease
in Cctober 1998, that is, “Acute bronchitis secondary to
aspergillosis.”

The Adm nistrative Law Judge filed an opi ni on on August
21, 2002, and found, “C aimant has failed to prove by clear
and convinci ng evidence that he sustained an occupati onal
di sease which arose out of and in the course of his
enpl oynment.” The cl ai mant appeals to the Full Conm ssion.

1. ADJUDI CATI ON

A. Bur den of proof
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Ark. Code Ann. 8 11-9-601 fornerly provided:

(e)(1) (A “Cccupational disease”, as used in this

chapter, unless the context otherw se requires,

nmeans any di sease that results in disability or

death and arises out of and in the course of the

occupation or enploynment of the enpl oyee, or

naturally follows or unavoidably results from an

infjury as that termis defined in this chapter

(B) However, a causal connection between the

occupation or enploynent and the occupati onal

di sease nust be established by clear and

convi nci ng evi dence.

Act 1281 of 2001 (effective July 1, 2001) substituted
“a preponderance of the” for “clear and convincing” in
(e)(1)(B). The Adm nistrative Law Judge found in the
present matter, “Act 1281 of 2001 nade substantive |aw
changes to the burden of proof for occupational disease
clainms and is thus to be applied prospectively.” The
Adm ni strative Law Judge therefore found, “C ai mant nust
establish the conpensability of his occupational disease
cl ai m by clear and convincing evidence; the law in effect at
the tinme claimant’s claimarose.”

The Adm nistrative Law Judge erred as a matter of | aw
Act 1281 of 2001 provides that the clainmant nust prove a
causal connection between his occupation or enploynent and
t he occupati onal disease by a preponderance of the evidence.
The Full Comm ssion finds that the substitution of “a

preponderance of the” for “clear and convincing” in Ark.
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Code Ann. 8§ 11-9-601(e)(1)(B) by Act 1281 was renedi al

| egislation. As such, Act 1281 of 2001 supplied a new or
nore appropriate statutory renedy for the claimant and was
neant to be applied retroactively by the legislature. See,

Forrest City Machine Works v. Aderhold, 273 Ark. 33, 616

S.W2d 720 (1981). Because it sinply altered the claimnt’s
burden of proof, Act 1281 might fairly be characterized as a
procedural change, not a substantive one. Fow er v.

McHenry, 22 Ark. App. 196, 737 S.W2d 663 (1987), citing
Aderhold. Distribution of the burden of proof is a

procedural matter. Arkansas State Police v. Wl ch, 28 Ark.

App. 234, 772 S.W2d 620 (1989). In Welch, the Court of
Appeal s held that changes in statutes relating only to
remedi es or procedural matters are generally held to be

I mredi ately applicable to existing causes of action and not
just to those which may accrue in the future, unless a
contrary intent is expressed in the statute. In the present
matter, we find that Act 1281 of 2001 was a procedural
change to Ark. Code Ann. § 11-9-601. The Legislature did
not express an intent to apply this procedural change
prospectively. The Full Comm ssion therefore reverses the
Adm ni strative Law Judge on this issue, and we find that the

Legi sl ature neant for Act 1281 to apply retrospectively.
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The instant claimant nust establish a causal connection
bet ween hi s occupation or enploynment and the occupati onal
di sease by a preponderance of the evidence.

B. Whether the claimant’s di sease arose out of his

enpl oynent

The Adm ni strative Law Judge found that the clai mant
failed to prove by clear and convincing evidence that he
sust ai ned an occupati onal disease which arose out of and in
the course of his enploynent. The Full Comm ssion finds
that the claimant failed to establish a causal connection
bet ween his occupation or enploynment and the occupati onal
di sease by a preponderance of the evidence. W therefore
affirm as nodified, the opinion of the Admi nistrative Law
Judge.

The Full Comm ssion recognizes the claimnt’s testinony
that he could not breathe begi nning in August 1998, and t hat
the claimant attributed this condition to “the Aspergillus
fungus that is out there in the wood chips.” However, when
the claimant first began seeking nmedical treatnment in August
1998, he was assessed with “asthmatic bronchitis,” and there
was no all eged causal connection between this condition and
the claimant’s workplace. An August 1998 x-ray was conpared

to a simlar study performed in May 1991, and the findings
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were consistent with the claimant’s history of asthma with
bronchitis. 1In addition, no focal infiltrates were shown on
X-ray in August 1998.

W al so recogni ze Dr. Prychodko’ s Decenber 2000 |etter
to the claimant where he stated, “It is clearly docunented
that you have experienced Aspergillus lung disease and that
this was sonething that you contacted in the course and
scope of your enploynment at the Georgia Pacific MII in
Ashdown, Arkansas.” The Comm ssion’s authority to resolve
conflicting evidence al so extends to nedi cal testinony.

Maverick Transp. v. Buzzard, 69 Ark. App. 128, 10 S. W 3d 467

(2000). Noting that Dr. Prychodko is an occupational and
environmental specialist, the Conm ssion attaches nore

wei ght to the independent opinion of an expert

pul nonol ogi st, Dr. Rector, who determ ned that,
“Unfortunately, | cannot support the diagnosis of allergic
bronchopul nonary aspergillus fromthe records that were
provided to nme or the current physical exam nation.” Dr.
Ker by, al so an expert pul nonol ogi st, stated in August 2001,
“The source of the fungus in his sputumis unknown since a
fumgatus is ubiquitous in the environnment and can be
acquired anywhere.” Like Dr. Rector, Dr. Kerby thoroughly

and inpartially exam ned the case and was unabl e to di agnose
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“all ergi c bronchopul nonary aspergillus” as a result of
wor kpl ace exposure.

Dr. Kerby testified at hearing regarding his
gual i fications, which included undergraduate training in
chemi stry, a nedical degree, residency training in internal
nmedi cine and a fellowship in pul nonary disease. Dr. Kerhby
opi ned that the claimant had never suffered fromallergic
bronchopul nonary aspergillus. Dr. Kerby stated, “within a
reasonabl e degree of nedical certainty,” that the claimant’s
hospitalizations for respiratory problens did not result
from exposure to aspergillus fungus. Based on the record
before us, the Full Conm ssion agrees with the
Adm ni strative Law Judge’s determ nation that the clai mant
had not sufficiently shown he had cone into contact with
aspergillus at work, that the claimant had not shown that
his condition was related to this all eged workpl ace
exposur e.

Based on our de novo review of the entire record, the
Ful I Conm ssion finds that Act 1281 of 2001 was renedial or
procedural |egislation. As such, the Legislature intended
for Act 1281 to operate retrospectively, so that the
cl ai mant must prove a causal connection between the

occupation or enploynment and the occupati onal disease by a
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preponderance of the evidence, pursuant to Ark. Code Ann. 8§
11-9-601(e)(1)(B). The Admnistrative Law Judge erred as a
matter of law in finding that Act 1281 was to be operate
prospectively in applying the “clear and convi nci ng

evi dence” standard in the statute. However, we find that
the claimant failed to establish a causal connection between
hi s occupation and enpl oynent and the occupati onal disease
by a preponderance of the evidence. The Full Conm ssion
therefore affirns, as nodified, the opinion of the

Adm ni strative Law Judge. This claimis denied and

di sm ssed.

I T 1S SO ORDERED.

OLAN W REEVES, Chairman
Conmi ssi oner Turner concurs in part and dissents in part.

CONCURRI NG AND DI SSENTI NG GPI NI ON

- | nmust respectfully dissent fromthe principal
opi ni on which affirns as nodified an Adm nistrative Law
Judge’ s August 21, 2002 denial of benefits for an
occupational disease. Wile | agree with the finding that
Act 1281 of 2001 nmde procedural changes that shoul d be
applied retroactively, | disagree that claimant failed to

nmeet his burden of proof.
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Cl ai mant contracted | ung di sease from Aspergill us
fungus, a substance produced at respondent’s plant.
Cl ai mant wor ked for Georgia-Pacific in Ashdown, Arkansas
from1991 until 1999, at which tinme he contends that he
devel oped an occupati onal disease from exposure to the
di sease-causi ng fungus produced at the plant. Respondent
acknow edges the presence of this fungus, but contends that
cl ai mant was not exposed to the substance enough to warrant
this claim

Ark. Code Ann. 8§ 11-9-601(e)(1)(A) and (B), as
anmended, provides that occupational diseases are conpensabl e
when a causal connection with the enploynent is proven by a
preponder ance of the evidence.

“QCccupational disease,” as used in this

chapter, unless the context otherw se

requires, means any disease that results

in disability or death and arises out of

and in the course of the occupation or

enpl oynment of the enployee or naturally

foll ows or unavoidably results from an

injury as that termis defined by this
chapter.

* % *

However, a causal connection between the
occupation or enploynment and the
occupati onal disease nust be established
by a preponderance of the evidence.

Respondent concedes that Aspergillus fungus was,

at one time, present in its facility, but asserts cl ai mant
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exaggerated his |evel of exposure to the fungus and that
neither his lung nor his orthopedic problens are work-
rel at ed.

Cl ai mant wor ked in production, converting and
shi pping from 1991 until 1996, at which tinme he transferred
to mai ntenance where he operated heavy equi pnment, i.e.,
cranes, bulldozers, backhoes, trackhoes and bushhogs, and
grounds- keepi ng (weedeati ng whenever necessary and haul i ng
trash). Caimnt worked the first shift, from7 a.m to
3:30 p.m, and occasionally worked overtine on the second
and third shifts. He testified that nore than half of his
j obs were in the woodyard (around the purchased chip area
where the dust containing the Aspergillus fungus was
generated) and that when operating the bushhog or weedeater,
he was within five feet of where purchased chips were
dunped. He stated:

One of the key things, | was the | ow man

on the totem pole which neant that

didn't get the nost desirable jobs, and

we would haul lime fromthe |inme pond

and there was a superintendent named Bob

Jordan that would not allow us to drive

on the road because there was

pedestrians and that |inme dust nade

peopl e’ s eyes burn, so we would have to

go through the woodyard, right by the

pur chased chips, then turn - nake a

right hand turn and drive back over the
power house and dunp it, which from
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pur chased chips to where they dunp that

lime reclainmer, it’'s 50 yards.

(Transcript, p. 19-20).

On August 14, 1998, claimant said he and a co-
wor ker were at truck wood west rolling up fire hoses due to

a problemthat day with the clear water well which was

sprinkling quarter-mle |ong stacks of hardwood tinmber into

the wel | .

Q As you were doing your job that day, what
happened?

A | had been feeling pretty poorly that week.
| would conme hone and, ny wife would say,
just fall out on the couch. 1’d cone hone,
eat sonmething, go to sleep, get up and go to
wor k.

Not hi ng, just wheezi ng.

Were you audibly - could you hear yourself
wheezi ng?

Yes, and the boys that | was working with
coul d hear ne.

Q What ki nd of synptons had you been havi ng
before that day?

A Couldn’t hardly breathe, ny chest was killing
ne.

Q Were you coughi ng?

A Conti nuously.

Q Ckay. On the 14'" did your synptons seemto
wor sen?

A | couldn’t breath. Yes, they were - I'd
never had anything affect me |ike that.

Q Were you short of breath?

A | couldn’t breath at all, G eg.

Q Were you coughi ng?

A Yes.

Q Was it a wet cough or a dry cough?

A Dry cough.

Q Coul d you bring up anythi ng when you woul d
cough?

A

Q

A
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Q Were you having chest pains at the tinme?
A Yes. (Transcript, p. 22-23).

Physi ci ans | ater di agnosed work-rel ated
Aspergillus lung di sease and cl ai mant subsequently began
experiencing hip and back conplaints. On Septenber 9, 2000,
Dr. Burt diagnosed claimant with a coll apsed articul ar
surface of the aseptic necrosis of the left hip, also
opining this condition to be a conpensabl e consequence of
claimant’s work-related |lung disease. Dr. Peeples perforned
an i ndependent nedi cal evaluation at respondent’s request
and agreed with Dr. Burt’s assessnent.

Dr. Prychodko al so exam ned the cl ai mant and
reported on Decenber 8, 2000 that claimant’s |ung disease
and associ ated probl ens were work-rel at ed:

It is clearly docunented that you have
experienced Aspergillus lung di sease and
that this is sonething that you
contracted in the course and scope of
your enpl oynent at Georgi a-Pacific.

You al so devel oped orthopedi c probl ens
secondary to the steroid treatnents
received for the lung condition and, as
outlined by Dr. Burt, the aseptic
necrosis led to the devel opnent of your
herni ated | unbar di sc.

Si nce being renoved fromthe

envi ronnment, you have been able to
recover significantly. At one point
your lung capacity was reduced to
approxi mately one-half normal and this
restrictive change has inproved through



Si kes - F000657 30

the course of tinme. The only nedical
recomendati on we can give is that you
continue not to work in that environnent
and hope that you can maintain with as
few nedi cal interventions as possible.

The purpose of this examwas largely to
corroborate the causal connection

bet ween your work and your nedical
problenms. | believe that the records
clearly denonstrates both the pul nonary
probl em and t he secondary orthopedic
side effects of the steroids used to
treat the pul nonary problens, are

proxi mately caused by the exposures
sustained in the course anc scope of
your enploynent. According to the
definition of a condition conpensable
under a workers’ conpensation system
these would clearly fall into that

cat egory.

Clai mant stated he connected the existence of
Aspergillus fungus in his body to his exposure at work after
di scovering that the fungus was found at the plant, but
respondent nmmintains that claimnt did not spend enough tine
in the affected areas to be harned by his exposure.

| understand the basic argunment to be that
claimant failed to prove a causal rel ationship between his
work and his current condition, primarily because he could
not detail exactly when his synptons began. However, even
under prior law, which required clear and convincing proof
of an occupational disease, the Arkansas Suprene Court found

a causal connection between appellee’s work and his injury
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where the enpl oyee breathed dust over a period of years,
gradual |y damagi ng his heart, and where the enpl oyee could
not show the precise instant his disability occurred.

Batesville Wiite Linme Co. v. Bell, 212 Ark. 23, 205 S.w2d

31 (1947). In reversing the Conm ssion’s denial of
benefits, the court stated:

We held in the case of Murch-Jarvis
Conpany v. Townsend, 209 Ark. 956, 193
S.W2d 310, that where an enpl oyee was
di sabl ed by the aggravation of a
bronchi al asthma by dust inhaled by him
in his working place the disability was
the result of an accidental injury as
the phrase is used in the Wrknen’'s
Conpensati on Law.

We concl ude that, even though the

evi dence did not show the exact instant
at which the disability of appellee
could be said to have occurred by reason
of breathing the dust, neverthel ess, as
shown by the proof, the inhalation of
this dust did aggravate appellee’s heart
ailment to the point of totally

di sabling him and therefore the finding
of the referee that appellee suffered an
accidental injury in the course of his
enpl oynent was correct. |d. at 28.

Causal connection generally is a matter of
i nference, and possibilities nay play a proper and i nportant

role in establishing that relationship. Hope Brick Wrks v.

Wel ch, 33 Ark. App. 103, 802 S.W2d 476 (1991). However,

the Workers’ Conpensation Commission is not required to rely
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upon such inferences where there is positive nedical

testinmony to the contrary. Carter v. Flintrol, Inc., 19

Ark. App. 317, 720 S.W2d 337 (1986).

Based on this record, | found few inferences to be
made. In fact, there were a strikingly great nmany nedica
reports which affirmatively link claimant’s |ung di sease and
acconpanyi ng orthopedic problens to his work environnent.

Ark. Code Ann. § 11-9-601 rel eases enployers from
l[iability for ordinary diseases of l[ife to which the genera
public is exposed and specifically provides that the
occupational disease nust be “due to the nature of an
enpl oynment in which the hazards of the disease actually
exi st and are characteristic thereof and peculiar to the
trade, occupation, process, or enploynent and is actually
incurred in his enploynment.”

Nevert hel ess, a disease may be consi dered
conpensabl e al t hough the general public may contract the
di sease if the nature of the enploynent exposes the worker
to a greater risk of the disease than the risk experienced
by the general public or workers in other enploynents.

Gsnpbse Wod Preserving v. Jones, 40 Ark. App. 190, 843

S.W2d 875 (1992); Sanyo Mg. Corp. v. Leisure, 12 Ark. App.

274, 675 S.W2d 841 (1984). To constitute an occupati onal
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di sease, there nust be a recogni zabl e |ink between the
nature of the job and an increased risk contracting the

di sease. Sanyo M g. Corp., supra.

Respondent concedes that its plant did produce the
Aspergillus fungus at the sane tine it enployed clai mant and
that cl ai mant was exposed to this fungus. Caimant’s
nmedi cal records clearly establish the presence of this
fungus in claimant’s body. Respondent’s defense is sinply
that cl ai mant “exaggerated” his exposure to Aspergillus
fungus and that he could not have contracted his problens
from wor k.

| do not find the evidence supportive of this
position and believe that the Admi nistrative Law Judge’ s
deci si on shoul d be reversed and benefits awarded. For the
foregoi ng reasons, | respectfully dissent fromthe principal
opi nion finding no causal connection between the di sease-
causing fungus adm ttedly produced at respondent’s plant and

cl ai mant’ s subsequent injuries.

SHELBY W TURNER, Conm ssi oner
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Comm ssi oner Yates concurs in part and dissents in part.

CONCURRI NG AND DI SSENTI NG GPI NI ON

| respectfully concur in part and dissent in part
fromthe principal opinion. Specifically, | concur in the
principal’s ultimte conclusion that the claimnt has failed
to prove that he sustained an occupational disease.
However, | find that the changes effected by Act 1281 of
2001 were to be applied prospectively, not retrospectively,
as found by the ngjority.

In 2001, the General Assenbly anmended Ark. Code
Ann. 811-9-601. Act 1281 of 2001 substituted “a
preponderance of the” for “clear and convincing.” Now
occupational disease clains carry the sane burden of proof
as all other conpensation clains. Act 1281 of 2001 was both
enacted and went into effect subsequent to the date the
claimant’ s claimarose, as well as, subsequent to the date
the claimant filed his claim Thus, when claimant’s claim
arose and as of the date claimant filed his claim the Act
pl aced a hi gher burden of proof upon the claimant. This
hi gher burden of proof may allow the respondent to
successfully resist the claim |If the new | ower burden of
proof is to be applied retroactively, then the respondent’s

ability to successfully defend the claimmy be renoved. |If
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the burden of proof is nowretroactively |owered fromclear
and convi nci ng evi dence, or evidence so clear, direct,
wei ghty and convincing, to a preponderance of the evidence
or evidence of greater convincing force, then the respondent
faces a prejudicial change in position.

Cenerally, the lawin effect at the tine of an
injury governs the disposition of the case for the duration

of the claim Arkansas State Police v. Wlch, 28 Ark. App.

234, 772 S.W2d 620 (1989); Chismyv. Phelps, 228 Ark. 936,

311 S.w2d 297 (1957); Lucus v. Handcock, 266 Ark. 142, 583

S.W2d 491 (1979). In Arkansas State Police v. Wl ch

supra, the Arkansas Court of Appeals stated:

It is well settled that changes in
statutes relating only to renedies or
procedural matters are generally held to
be imedi ately applicable to existing
causes of action and not just to those
whi ch may accrue in the future unless a
contrary intent is expressed in the
statute. Fowler v. MHenry, 22 Ark.

App. 196, 737 S.W2d 663 (1987).

However, any changes in statutes
relating to vested rights are
characterized as substantive and require
application of the law as it existed at
the tine the clai mant sustained a
conpensable injury. See id. A vested
ri ght exists when the | aw decl ares t hat
one has a claim or that one may resist
enforcenment of a claim Forrest Gty
Mach. Works, Inc. v. Aderhold, 273 Ark.
33, 616 S.wW2d 720 (1981).
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In 1987, the workers’ conpensation act was anended
to state that “... the comm ssion shall weigh the evidence
inmpartially and without giving the benefit of the doubt to
either party.” 1In determ ning whether this anendnent was

substantive or procedural, the Arkansas Court of Appeals

stated in Fower v. MHenry, 22 Ark. App. 196, 737 S.W2d
663 (1987); “As we have seen, however, the burden of proof
has al ways rested upon the claimnt and this rule was not
affected by the anendnent.” The Court concluded that a

clai mant did not have a vested right in the procedure the
Comm ssion uses to weigh the evidence and thus the anmendnent
was not found to be substantive in nature. Accordingly, the
Court applied the procedural change in the | aw
retroactively. Although the Court in Fow er stated, “W
note that even if the amendnent had changed the burden of
proof, the anendnent still mght be fairly characterized as
procedural ,” | find this statenent in Fow er to be nere
dicta and is not controlling in the case presently before
the Comm ssion. First, the anendnent did not change the
burden of proof, so the Court did not address or analyze a
change in the burden of proof in a procedural or substantive

light. Second, the anmendnent addressed the procedure for
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wei ghi ng the evidence - not the actual weight of evidence
the clai mant nust produce in order to prevail.

Al statutes are to be construed as having only a
prospective operation, unless the purpose and intention of
the legislature to give thema retrospective effect is
expressly declared or is necessarily inplied fromthe

| anguage used. See, Gannett River Pub. V. Ark. Dis. &

D sab., 304 Ark. 244, 801 S.W2d 292 (1990). A strict rule
of construction applies to renedial statutes which do not
disturb vested rights, or create new obligations, but only
supply a new or nore appropriate renedy to enforce an
existing right or obligation. These types of statutes
shoul d be given a retrospective effect whenever that seens
to have been the intention of the |l egislature. Wen
construing renedial |egislation, one should give appropriate
regard to the spirit which pronpted the legislation’s
enactnent, the mschief it sought to abolish and the renedy

proposes. See, Alum num Co. of Anmerica v. Neal, 4 Ark. App.

11, 626 S.W2d 620 (1982).

It is clear froma review of Act 1281 of 2001 that
the legislature did not intend a retrospective application.
The changes brought on by Act 1281 of 2001 did not change

the procedure or manner in which the Commission is to view
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the evidence - it changed the wei ght the evidence nust
carry. Act 1281 of 2001 | owered the burden of proof, and
t hus renoved a vested right and valid defense of the

respondent. See, WAll v. Doctor’s Hospital, Full Comm ssion

Opinion filed Decenber 12, 1990 (D502329) (1986 anendnent
requiring objective and neasurable findings to support an
inmpairment rating is substantive and cannot be retroactively
applied.) Therefore, I find that Act 1282 of 2001 nade
substantive changes to the workers’ conpensation act and may

not be applied to this claimretroactively.

JOE E. YATES, Conm ssioner



