BEFORE THE ARKANSAS WORKERS COVPENSATI ON COWM SS| ON
CLAIM NO. F002633

SARA J. M CKEY,
EMPLOYEE CLAI MANT

ARKANSAS METHODI ST HOSPI TAL,
EMPLOYER RESPONDENT

RECI PROCAL OF AMERI CA,
| NSURANCE CARRI ER/ TPA RESPONDENT

OPI NI ON FI LED JULY 22, 2003

Upon review before the FULL COM SSION in Littl e Rock,
Pul aski County, Arkansas.

Cl ai mant represented by HONORABLE R THEODOR STRI CKER
Attorney at Law, Jonesboro, Arkansas at the hearing and
appeared PRO SE on appeal .

Respondents represented by HONORABLE MARK MAYFI ELD, Attorney
at Law, Jonesboro, Arkansas.

Deci sion of the Adm nistrative Law Judge: Reversed.

OPI NI ON AND ORDER

The respondents appeal an Adm nistrative Law Judge’s
opinion filed March 21, 2002. The Adm nistrative Law Judge
found that the claimant was entitled to a change of
physi ci ans; that the respondents remained |iable for
reasonably necessary nedical treatnent; and that the
claimant was entitled to a | ate-paynent penalty for under-
paynment of installnments. After reviewing the entire record
de novo, the Full Comm ssion reverses the opinion of the
Adm ni strative Law Judge.
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The parties stipulated that Sara M ckey, age 48,
sustai ned a conpensable injury on February 29, 2000. M.
M ckey testified that she was injured after a hospital
patient “threw her arnms around ny neck and dropped her
weight. | picked her up and turned to put her in the bed.”

An energency physician’ s inpression on March 1, 2000
appears to have been “muscle strain/spasm” An x-ray of the
claimant’ s |unbar spine on March 1, 2000 was normal. The
claimant was treated with nedication and physical therapy.
The claimant testified that she was taken off work and that
she did not benefit from physical therapy.

An MRl of the lunbar spine was taken on March 29, 2000,
with the follow ng inpression:

1. Normal |unbar spine MR

2. No findings to explain patient’s | ow back

pai n.

Dr. Terence P. Braden, I1l, D. O, examned the clai mant
on May 9, 2000 and assessed:

1. Left |ow back pain.

2. Sone evidence of non-physiol ogi cal signs.

3. Left sacral pelvic dysfunction.

Dr. Braden recommended consideration “for injection
down toward the posterior superior iliac spines toward to

sacroiliac joint and follow this with osteopathic

mani pul ation. This was all explained to Ms. M ckey, but she
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W shes to wait before this intervention is instituted
because she is not certain that she w shes to have an
injection.” Dr. Braden requested that the claimant remain
off work. Dr. Braden reported on June 6, 2000:
Ms. M ckey has received treatnent for her | ow back
area since 2/29/00. She has had outpatient
physi cal therapy, nedication adjustnents and
Injections into the | owback SI joint which did
not give her any relief or inprovenent.
The MRI scan of her |unbar spine is nornal.
Ms. M ckey has not responded to the treatnents
t hat have been rendered. | have recommended an
eval uation by pain managenent through Dr. Schnapp
and Dr. Mays in Little Rock to ascertain if they
can give any distinct inprovenent in her ongoing
synpt omat ol ogy.

There is little else | have to offer her froma
Physi cal Medicine and Rehabilitation standpoint.

On June 26, 2000, Dr. Macir Schnapp adm nistered a
“Left lunbar facet L4-5, L5-S1 bl ock under fl uoroscopic
gui dance, Left sacroiliac joint injection under fluoroscopic
gui dance.” The cl ai mant subsequently reported to Dr.
Schnapp that she continued to have pain.

Dr. Stephen L. G pson evaluated the claimnt on July
20, 2000:

Sara M ckey cones by referral of Dr. Samuel

Burchfield, and M. M ke Baker of Reciprocal in
North Little Rock....
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Ms. Mckey was told, as | understand by M ke Baker
that she was not going to win approval for the
extensive and costly Mays and Schnapp program. ..

| explained to her ny diagnosis and what it
represents. In ny opinion, her back conplaints
are of mnor structural injury, although they
could be very painful and limting as they nost
often area (sic). However, they usually respond
to sinple and accurate injections of the

i 1iolunmbar fascia and |liganments and al so hone
stretchi ng exercises which can be done. During
this time it is reasonable for her to return to
limted transitional duty as she recovers. She
poi nted out a nunber of psychosocial and
psychol ogi cal conpl ai nts and how she wanted this
program of Dr. Schnapp’s to help her deal with
this as it appears that program has a rather

i nt ensi ve psychol ogi cal conponent. M expl anation
to her was that although she may have many
features which need addressing, particularly her
need to control, and therefore obsessive-

conmpul sive nature, as well as a nunber of fears
that she has which is in keeping with panic

di sorder and mitral valve prol apse, that these
probl enms were not in any way related to her

I njury, and although they may nmake it nore
difficult for her to recover, and her response to
pain may be to express those conplaints nore
frequently that there is no causal relationship.

Therefore, no duty on part of the carrier to cover
these matters. | would encourage her to seek
psychol ogi cal counseling either through a |icensed
t herapi st or psychol ogi st, and pursue matters of
sorting out her anxieties on her own accord. | do
not believe that bundling this matter with her

i njury has any nerit whatsoever and woul d

di scourage any such future reference. ..

Meanwhi | e, Dr. Schnapp perfornmed another joint block
and facet injection on July 21, 2000. The cl ai mant again

sought energency treatnment for back pain on August 2, 2000.
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Dr. Bennie E. Mtchell opined on August 14, 2000 that the
cl ai mant “woul d best be served by continuing under Dr.
Schnapp’s care for the foreseeable future and hopefully he
will be able to resolve this to the point of her being able
to return to work as a nurse at AVH”

The Admi nistrative Law Judge exam ned M ke Baker at
heari ng:

Q And have Respondents selected all of the
Claimant’ s treating physicians to date?

A. To a degree, | guess. | had objected to Dr.
Mays and Schnapps (sic), and Ms. M ckey requested
a change of physicians fromthe Wrkers' Conp
Commi ssion. And | received a call from Ms. Hannah
after | had objected, and she said, “Mke”

because they’'re not on our MCO |ist, and Ms.

Hannah called nme and said, “Well, they’'re in the

Corvel s Tennessee MCO |list, so you mght” - said,
“W're going to grant it, so you mght as well go
ahead and do it.” So then we relented and agreed

to |l et her see Mays and Schnapps.

The record contains the foll ow ng Conm ssion
correspondence to the claimnt from Pat Capps Hannah dated
August 31, 2000:

This letter is to confirmthat we received your

recent fax. We understand that you do not want to
pursue your request for a change of physician at

this time. Therefore, we will not process your
request further and will return your claimfolder
to open general files here at the Comm ssion. |If

you deci de to change physicians in the future, you
wi |l again need to request a change in witing.
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Dr. Schnapp arranged a bone scan, which was taken on
Septenber 8, 2000. The resulting opinion was “Normal bone
scan.” Dr. Schnapp perfornmed additional |unbar facet bl ocks
and sacroiliac joint injections on Septenber 15, 2000 and
Sept enber 21, 2000. Dr. Kit S. Mays wote on Septenber 26,
2000, “We are going to start her back hopefully on an 8 hour
day if that is possible with her job.” On Septenber 28,
2000, Dr. Schnapp planned to “proceed with a trial of
trigger point injections.” Also on Septenber 28, 2000, Dr.
Schnapp planned to return the claimant to part-tine work,
gradual 'y increasing her hours.

Dr. Schnapp reported on October 10, 2000, “Ms. M ckey
returns stating that she has returned to work but she has
had sonme difficulty with what she perceives to be sone
harassnment. She i s however working back as a nurse and she
seens to be enjoying it. The pain has however recurred
nostly in her |ow back, radiating to the hip and buttock.”
Dr. Schnapp di agnosed “Degenerative disc and joint disease
Wi th lunbar facet arthropathy-sacroiliitis.” Dr. Schnapp
performed anot her |unbar facet bl ock and sacroiliac joint
i nj ection.

The claimant returned to the energency roomwith

conpl aints of back pain on Novenmber 2, 2000. Dr. Schnapp
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kept the claimant on part-tinme work duty on Novenber 6,
2000, on which date he also perforned a “caudal epidura
block with image intensification.”

The claimant returned to the energency room on Decenber
4, 2000 and Decenber 5, 2000. The claimant al so conti nued
to treat with Dr. Schnapp. However, M. Baker testified
that the respondent-carrier eventually disallowed treatnent
with Dr. Schnapp, and referred the claimant to an
orthopaedist, Dr. Riley Jones. Dr. Jones independently
exam ned the clai mant on February 1, 2001, and di agnosed
“(1) Sacroiliitis (2) Rule out nonphysiol ogi c causes of pain
(3) Facet syndrone.” Dr. Jones assigned |light work duty.
El ectrodi agnostic testing carried out on February 6, 2001
reveal ed “Nornmal EMG and Nerve Conduction Velocities.” An
MRl of the |unbar spine on February 7, 2001 was nornmal .

Dr. Jones reported on February 20, 2001:

At this point unless there is sonething neurol ogic

that we can’'t pick up, | find nothing

orthopaedically to support all of this lady’s

conplaints. | suggest that probably she be seen

for another consultation by soneone in pain

managenent to see if there is sonmething el se that

can be done. But from an orthopaedi ¢ standpoi nt,

| find nothing objective.

Dr. Jones kept the claimant on |ight duty, no patient

contact.
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Dr. Jones referred the claimnt to another pain
manager, Dr. Phillip E. Geen, who stated on April 19, 2001
that the clai mant “appears to have functional overlay.” Dr.
Green indicated that he woul d change the claimnt’s
medi cation slightly. Dr. Jones reported on July 3, 2001:

| have explained to her that orthopaedically I
don’t find anything. She has been worked up very
t horoughly with bone scan, MR, EMG and she has
had an MWl which suggests that there are sone

ot her things going on. Her work up, other than
the MWI, have (sic) been negative. At this point
| have suggested that maybe she on her own see a
psychol ogi st or psychiatrist or talk to her pain
managenent person. From a real standpoint | think
a functional capacities evaluation is going to
give a submaximal effort and that is probably what
we need to do to bring this to an end. | have
explained to her that | can't say that she doesn’'t
have pain, but | don’t find anything to support
all the pain that this lady is conplaining about.
She wal ks well and sits easily and noves wel | .

She has no fascias of pain and appears to be very
earnest, but she still has nmultiple red flags.

A Functional Capacity Evaluation was adm ni stered on
July 31, 2001

Ms. Mckey is considered to have provided an
I nvalid functional capacities evaluation as a
result of her submaxi mal and self-limting

t endenci es. . .

From a nuscul oskel etal standpoint, Ms. M ckey does
not present with any significant finding relative
to pal pation of the entire posterior spine. She
does not present with any trigger points,

swel l'ing, and/or increased nuscle tension...
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In summary, we are unable to quantify any extent
of inpairnment and/or restrictions relative to M.
M ckey’s overall functions as a result of her
submaxi mal and self-limting tendencies during
this evaluation. W are uncertain of her overal
notives and desires to hold onto her perceived
disability. M. Mckey' s results are consi dered
invalid due to her self-limting behaviors. She
self-termnated activities to the extent that the
data recorded from subjective and objective
measures cannot be used to conclude her true |evel
of physical capabilities. However, it is this

t herapist’s opinion that Ms. M ckey does not
present with any formof restrictions/limtations
that woul d i npede upon her to the degree that she
could not return to some form of gainfu
enploynment if willing to do so. At this tinme, we
do not foresee that additional therapeutic efforts
woul d be of any greater inpact or benefit to M.
M ckey as a result of her high pain focused
behaviors and self-limting tendencies.

The claimant testified that she was “in bed for a week
after the functional capacity evaluation. Dr. Jones noted
on August 16, 2001, “I can not find any reason to restrict
this lady fromreturning to her full unrestricted duties
Wi thout inpairnent.” The respondents apparently paid sone
tenporary partial disability conpensation through August 24,
2001.

The claimant returned to the energency room on
Sept enber 20, 2001, conpl ai ning of pain which began after
lifting the previous night. The clainmant appeared to refer
to this alleged incident in her testinony, “I went to help a

man who was about six foot at | east off the bedsi de commode,
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and, fortunately, his son was there, because we both woul d
have fallen. | felt everything in nmy back pulling, and had
his son not been there, we both would have been in the
floor.” The emergency physician’s inpression was “|ow back
strain,” medication was prescribed, and the cl ai mant was
taken off work “until (illegible).”

The claimant testified that the respondents denied
l[iability for this alleged incident. M. Baker could not
recall whether or not the clainmant reported the incident to
t he respondent-carrier. The claimant testified that she had
been placed on a | eave of absence until she could see a
neurol ogist, Dr. Denetrius S. Spanos. However, the clai mant
testified that the respondent-enpl oyer deened her to be a
“voluntary termnator,” and that she was |l et go from her
job. At any rate, the clainmant presented to Dr. Spanos on
Oct ober 23, 2001:

| informed the patient that fromny point of view

she has had extensive workup and I will be unable

to add much to this except to elimnate certain

possibilities, nanmely nerve damage and

radi cul opathy. EMG and nerve conduction studies

have been ordered to evaluate for this.

| am uncertain why the patient was told she could

no | onger be seen at Mays and Schnapp’s Cinic.

have always found themto be excellent in their

abilities, and in fact given all the doctors the

patient has already seen, they have been the only
people able to offer her any relief, and from what
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the patient tells me this was done with m nima

narcotic use. | would strongly recomend from a

neur ol ogi ¢ standpoi nt that her worker’s conp all ow

her to continue therapy at the Mays and Schnapp’s

Clinic.

M. Baker testified that he recommended for the
claimant “to go hire an attorney and pursue this, because
you and | have cone to | oggerheads, and we're just not going
to agree any further.”

Ms. Mckey clained entitlenment to additional worker’s
conpensation, and a pre-hearing conference was held on
Novenber 28, 2001. According to the Adm nistrative Law
Judge’s pre-hearing order filed Novenber 29, 2001, the
cl ai mant contended that she was entitled to additional
nmedi cal treatnment. The claimant contended that she was
entitled to a change of physicians “to a neurol ogist or
neur osurgeon, preferably Dr. Spanos.” The cl ai mant
contended that she remained within her healing period and
was entitled to additional tenporary total disability
conpensati on.

The respondents contended that they had paid al
appropriate benefits. The respondents contended that
further nedical treatnent was not reasonably necessary, and

that the claimant was not entitled to a change of

physi ci ans. The respondents contended that they had a
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managed care contract with Corvel at the tine of the
claimant’s injury, and that the claimant had received a Form
AR-N.  The Adm nistrative Law Judge stated in the order, “A
copy of the contract, as well as the signed AR-N shoul d be
subnmitted forthwith.” (The record includes a WCC Form N
signed by the claimant on March 2, 2000.)

At the Novenber 2001 pre-hearing conference, the
parties agreed to litigate the follow ng issues:

(1) The end of the claimant’s healing period, and

the claimant’s entitlenent to additional tenporary

total disability conpensation

(2) Reasonably necessary nedical treatment; and

(3) Change of physicians.

Hearing before the Conm ssion was held on Decenber 14,
2001. The claimant testified that she had never been
rel eased to full duty. The claimant testified that sitting
for long periods was very difficult, and that standing or
wal ki ng was “al nost inpossible.” The claimant testified
t hat her condition was worsening.

The Adm nistrative Law Judge corresponded with the
parties on January 9, 2002. The Admi nistrative Law Judge
request ed, anong other things, “that the record be
suppl ement ed either by stipulation or docunentary evidence,

showi ng the indemmity benefits paid, to date, as well as the

dates that the clai nant worked after June, 2001.” The
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respondents’ attorney subsequently provided the

Adm ni strative Law Judge with several dates of enpl oynent
for the claimant, and stated that the clainmant had received
di sability through August 24, 2001.

On February 13, 2002, the Comm ssion received a request
for “sanctions” by the claimant against her attorney. The
Adm ni strative Law Judge subsequently granted a notion by
M. Stricker to withdraw as counsel. The pro se cl ai mant
and the respondents entered the follow ng stipulation on
February 22, 2002:

2. M. Mckey has recently raised the issue of

under paynent of benefits. This underpaynent

appears to be a clerical difference but the

respondent s have underpaid sone 31 weeks

consisting of a period between July 19, 2000

t hrough Cctober 1, 2000 and January 6, 2001

t hrough June 12, 2001. The anount of the

under paynment was $30. 00 per week for a total of

$930. 00

The Admi nistrative Law Judge filed an opinion on March
21, 2002. The Adm nistrative Law Judge found, anong ot her
things, that “The claimant’s healing period ended on or
bef ore August 16, 2001.” The Adm nistrative Law Judge
found, “The claimant is entitled to a one-tine only change
of treating physicians to a physician of her own choosing so

|l ong as that physician is associated with the enployer’s

managed care entity, Corvel, or the clainmant may change
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physi cians to her regular or famly physician to nanage her
medi cal treatment, but only if her primary care physician
agrees that any referrals made for any specialized treatnent
be to a provider within the managed care organi zation’s
approved group, and only if such prinmary care physician
agrees to conply with all the rules, terns, and conditions
regardi ng services perforned pursuant to A.C.A 8§ 11-9-
514(a) (3) (A (iii).” The Adm nistrative Law Judge found t hat
t he respondents remai ned responsible for continued
reasonably necessary nedical treatnment. The Adm nistrative
Law Judge found that the claimant was entitled to a | ate-
paynent penalty of 18% because of “underpaynent of

install ments which the respondent failed to tinely pay
pursuant to A .C A 811-9-802(b)(Repl. 1996).” The
respondents appeal to the Full Conm ssion.

1. ADJUDI CATI ON

A. Medi cal Tr eat nent

An enpl oyer nust pronptly provide for an injured
enpl oyee such nedical treatnent as may be reasonably
necessary in connection with the injury received by the
enpl oyee. Ark. Code Ann. 811-9-508(a). The claimnt bears
t he burden of proving by a preponderance of the evidence

that she is entitled to additional nedical treatnent.
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Dalton v. Allen Eng’g Co., 66 Ark. App. 201, 989 S.W2d 543

(1999). What constitutes reasonably necessary nedi cal
treatnment is a question of fact for the Comm ssion. Wight
Contracting Co. v. Randall, 12 Ark. App. 358, 676 S.W2d 750

(1984).

The Adm nistrative Law Judge found that the present
claimant’ s healing period “ended on or before August 16,
2001.” However, the Adm nistrative Law Judge found that the
respondents remai ned responsi ble for continued reasonably
necessary nedical treatnent. The clainmant indicates in her
brief to the Full Conmm ssion that she wishes to return to
Dr. Schnapp for continued treatnent. Based on our review of
the record, the claimant has failed to prove by a
preponderance of the evidence that she is entitled to
addi tional nedical treatnment. The parties stipulated that
t he clai mant sustai ned a conpensable injury on February 29,
2000. The patient stated that she hurt her back while
struggling to nove a hospital patient. An x-ray of the
| unbar spine on March 1, 2000 was normal, and the cl ai mant
was treated conservatively. An MR on March 29, 2000 was
normal. Dr. Braden was the first to note “evidence of non-
physi ol ogi cal signs” in May 2000. Dr. Braden referred the

claimant to Dr. Schnapp for pain managenent, and Dr. Schnapp



M ckey - F002633 16
began his injections and facet blocks. Dr. G pson
recomended in July 2000 that the carrier not cover Dr.
Schnapp’s treatnment. The carrier appears to have initially
decided to controvert Dr. Schnapp’s treatnent but then
rel ent ed.

Dr. Schnapp arranged a bone scan in Septenber 2000,
whi ch was normal. In Cctober 2000, Dr. Schnapp di agnosed
“Degenerative disc and joint disease with |unbar facet
arthropathy-sacroilitis.” W fail to see how Dr. Schnapp
could find | unbar degeneration with a normal x-ray, MR, and
bone scan perforned on the claimant. But even if the
cl ai mant di d have degenerative di sease, the evidence does
not show that this condition was causally related to the
February 2000 specific incident. |In any event, Dr. Schnapp
continued his treatnment, and the claimant conti nued her
regular visits to the energency room

An orthopaedi st, Dr. Jones, began seeing the clai mant
in February 2001, and Dr. Jones did diagnose “sacroilitis,”
whi ch woul d sonmewhat conport with Dr. Schapp’s finding of
“degeneration.” However, electrodiagnostic testing in
February 2001 was normal. Another MR, taken in February
2001, was normal. Dr. Jones reported that he could find no

ort hopaedi ¢ standpoint to continue treating the clai mant.
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At this point the claimnt was one year out from her
conpensable injury with no objective findings. W recognize
that the clai mant does not have to prove a continuing need

for nedical treatnent with objective findings. Chanber Door

| ndustries v. Graham 59 Ark. App. 224, 956 S.W2d 196

(1997). Neverthel ess, the respondents nust provide only
that medi cal treatnment which is reasonably necessary in

connection with the conpensable injury. GEO Specialty

Chem cal v. dingan, 69 Ark. App. 369, 13 S.W3d 218 (2000).

Dr. Jones referred the claimnt to another pain
manager, Dr. G een, who described “functional overlay.” A
functional capacity evaluation in July 2001 indicated, “Ms.
M ckey does not present with any significant finding
relative to pal pation of the entire posterior spine.” The
claimant eventually ended up before Dr. Spanos, a
neur ol ogi st, who incorrectly stated that Dr. Schnapp’s
clinic had “been the only people to offer her any relief.”
I f the claimnt ever experienced tenporary relief fromDr.
Schnapp’s injections, the claimant’s pain al ways recurred
and she continued to present for energency treatnment.

The Full Commission finds that the claimant failed to
prove by a preponderance of the evidence that additional

nmedi cal treatnment was reasonably necessary in connection
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wi th her conpensable injury. W therefore reverse the
Adm ni strative Law Judge’s finding that the respondent
remai ns responsi bl e for any continued nedi cal treatnent.

B. Change of Physi ci an

It has been held that Act 796 of 1993, as codified at
Ark. Code Ann. 811-9-514(a)(3)(A)(ii), established an
absol ute, statutory right to a one-tinme change of physician
where the enpl oyer has contracted with a nanaged care
organi zati on and has exercised the right to select the

initial primary-care physician. Collins v. Lennox

| ndustries, Inc., 77 Ark. App. 303, 75 S.W3d 204 (2002).

The Conmm ssion may approve a change of physician with or

W thout a hearing. Sharp v. Lews Ford, Inc., 78 Ark. App.

164, 78 S.W3d 746 (2002).

In the present matter, the Adm nistrative Law Judge
found that the claimnt was “entitled to a one-tinme only
change of treating physicians to a physician of her own
choosing so long as that physician is associated with the
enpl oyer’ s managed care entity, Corvel, or the claimant nmay
change physicians to her regular or famly physician to
manage her nedical treatnent, but only if her primary care
physi ci an agrees that any referrals made for any specialized

treatnment be to a provider within the nmanaged care
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organi zation’s approved group, and only if such primary care
physi cian agrees to conply with all the rules, terns, and
conditions regarding services perforned pursuant to A C A
811-9-514(a)(3)(A)(ii).” The ALJ al so found, though, that
“Respondent is not responsible for any unauthorized nedi cal
treatment which was incurred by the claimant before the
approval of her change of physician request herein,
including, but not limted to previous treatnment by Dr.
Burchfield and/or Dr. Spanos. The claimant was not referred
to Dr. Spanos by an authorized treating physician.”

The cl ai mant contends on appeal that she is entitled to
a “change of physician” back to Dr. Schnapp. The record
shows that the claimant first presented to Dr. Schnapp
through the referral of Dr. Braden, an authorized treating
physi cian. The change of physician statute is inapplicable
if an authorized treating physician refers the claimnt to
anot her doctor for exam nation or treatnent. Byars

Construction Co. v. Byars, 72 Ark. App. 158, 34 S.W3d 797

(2000), citing Aner. Greetings Corp. v. Garey, 61 Ark. App.

18, 963 S.W2d 613 (1998). In addition, Mke Baker for the
respondent-carrier testified that the respondents initially
controverted treatnment fromDr. Schnapp. M. Baker

testified that an enployee of the Comm ssion told him*“W're
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going to grant it,” “it” presumably being a change of
physi cian. Since the respondents expressly “relented” with
regard to Dr. Schnapp, the evidence therefore indicates that
the clai mant has already received her one-tinme change of
physi ci an.

The Full Commi ssion therefore reverses the
Adm ni strative Law Judge’s finding that the claimnt is
entitled to additional nmedical treatnent and a change of
physician. W find that the claimant failed to prove by a
preponderance of the evidence that additional nedical
treatment woul d be reasonably necessary in connection with
the claimant’s conpensable injury. W again note that the
claimant wishes to resune treatnment with Dr. Schnapp
However, the change of physician statute is not applicable
to Dr. Schnapp’'s treatnent, because he already fornerly
treated the claimant within her “chain of referral.” The
Ful I Conmm ssion finds that the claimant was not a credible
wi tness, and that she is not entitled to any additi onal
treatnment at the respondents’ expense.

C. Penalty

Ark. Code Ann. 811-9-802 provides:

(b) If any installnent of conpensation payabl e

wi thout an award is not paid within fifteen (15)
days after it becomes due, as provided in
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subsection (a) of this section, there shall be
added to the unpaid install nment an anount equal to
ei ghteen percent (18% thereof, which shall be
paid at the sane tinme as, but in addition to, the
install ment unless notice of controversion is
filed or an extension is granted the enpl oyer
under 8 11-9-803 or unless such nonpaynent is
excused by the comm ssion after a showi ng by the
enpl oyer that, owing to conditions over which he
had no control, the installnment could not be paid
wi thin the period prescribed.

In the present matter, the claimant sustained an
adm ttedly conpensable injury in February 2000, and the
respondents paid tenporary total and/or tenporary partial
di sability conpensation through August 24, 2001. Follow ng
t he Decenber 2001 hearing on the claimant’s claimfor
addi ti onal benefits, and after various notions by the
parties, the parties stipulated in February 2002:

2. M. Mckey has recently raised the issue of

under paynment of benefits. This underpaynent

appears to be a clerical difference but the

respondent s have underpai d sone 31 weeks

consi sting of a period between July 19, 2000

t hrough Cctober 1, 2000 and January 6, 2001

t hrough June 12, 2001. The anmount of the

under paynent was $30. 00 per week for a total of

$930. 00.

The Adm nistrative Law Judge found that the respondents
had paid an “erroneous” conpensation rate for tenporary
total disability. Therefore, “The claimant is entitled to a
| at e paynent penalty of eighteen percent (18% because of

t he af orenenti oned under-paynent of installnments which the
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respondent failed to tinely pay pursuant to A C. A 811-9-
802(b) (Repl. 1996).” The Full Comm ssion reverses this
findi ng.

The respondents correctly point out that the issue of
under - paynent was never raised by the clainmant until the
post-hearing deliberations. All |egal and factual issues
shoul d be devel oped at the hearing before the Adm nistrative

Law Judge. Ester v. National Hone Centers, Inc., 61 Ark.

App. 91, 967 S.W2d 565 (1998). The Full Comm ssion has
refused to consider issues not tinely raised before an

Adm ni strative Law Judge. Story v. Hi ghland Resources,

Wor kers’ Conpensation Conm ssion E416465 & E407572 (Aug. 4,
1998). The Full Comm ssion therefore reverses the
Adm ni strative Law Judge’s finding that the respondents owe
an 18% penal ty.

Based on our de novo review of the entire record, the
Ful |l Comm ssion finds that the claimant failed to prove she
was entitled to another change of physicians. W find that
the claimant failed to prove she was entitled to additional
nedi cal treatnment at the respondents’ expense. W find that
the claimant failed to prove she was entitled to a | ate-
paynent penalty pursuant to Ark. Code Ann. 811-9-802(b),

because the claimant did not tinmely raise this issue. The



M ckey - F002633 23

Ful I Comm ssion therefore reverses the Adm nistrative Law
Judge’s finding that the claimant is entitled to additional
benefits, and we dism ss this claim

I T 1S SO ORDERED

OLAN W REEVES, Chairnman

JOE E. YATES, Conm ssi oner
Conmmi ssi oner Turner dissents.

DI SSENTI NG OPI NI ON

| must respectfully dissent fromthe opinion of

the Comm ssion finding that claimant is not entitled to a
change of physician; that claimant is not entitled to
addi tional nedical treatnment for her conpensable injury; and
that claimant is not entitled to a penalty for the late
paynent of benefits because she did not raise the issue
before the Adm ni strative Law Judge. The opinion of the
Adm ni strative Law Judge should be affirned.

Initially, and incidentally, | note respondent’s
argurment that the Comm ssion cannot retroactively approve a
change of physician, and that the change will not be
effective until the date it is ordered by the Conmm ssion.

This is not the law in Arkansas. The Conm ssi on does have
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the discretion to inpose liability on respondent for
services and treatnent rendered between the tine clai mant
files a petition for a change of physician and the date the
Comm ssion actually enters an order authorizing the change.

Anerican Transportation Co. v. Payne, 10 Ark. App. 56, 661

S.W2d 418 (1983); Wight Contracting Co. v. Randall, 12
Ark. App. 358, 676 S.W2d 750 (1984); Paula Reed v.

Jefferson Regional Medical Center, Full Conmm ssion Opinion

filed August 12, 1991 (EO018666); Sandra Tatman v. A-1

| nsulation, Inc., Full Comm ssion Opinion filed Decenber 2,

1997 (E514658).

On Cctober 1, 2001, claimant filed a petition for
a change of physician to Dr. Spanos. Caimant did not
present to Dr. Spanos until October 23, 2001. Therefore, it
woul d not be a retroactive approval of a change of physician
to grant the change to Dr. Spanos and inpose liability on
respondents for the COctober 23, 2001 exam nati on.

Cl ai mant has an absolute statutory right to a one-
ti me change of physician pursuant to Ark. Code Ann. 8 11-9-
514(Repl . 2002). Thus, the change of physician is mandatory
and respondent’s assertion, (and the Comm ssion’s finding),
that further nmedical treatnent is not reasonable and

necessary is not a defense to the requested change of
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physician. Collins v. Lennox Industries, Inc., 77 Ark. App.
303, 75 S.W3d 204 (2002); WAl-Mart Stores, Inc. v. Brown,

__ Ark. App. __, ____S.W3d ___ (June 25, 2003)(CA03-
81). Accordingly, the Conm ssion should grant claimant’s
petition for a change of physician and affirmthe opinion of
the Adm nistrative Law Judge in this regard.

Finally, with regard to the change of physician
issue, | note the Conmm ssion s statenent that “[s]ince the
respondents expressly “relented” with regard to Dr. Schnapp
t he evidence therefore indicates that the clai mant has
al ready received her one-tine change of physician.” This
finding is erroneous as a matter of law. A nutually agreed
upon change of physician does not constitute claimnt’s one-

ti me change of physician. Magic Mart, Inc. v. Little, 12

Ark. App. 325, 676 S.W2d 756 (1984). Further, respondent
contravened this so-call ed change of physician by
subsequently, and unilaterally, w thdraw ng their approval
and forcing claimant to submt to treatnent by a physician
more to its liking. Cdaimnt’s choice of physician was
render ed neani ngl ess by respondent’s subsequent and
unjustified interference with the doctor/patient

rel ati onship.
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| also strongly disagree with this Comm ssion’s
reversal of the Admi nistrative Law Judge’'s award of an 18%
penalty for the | ate paynment of benefits on a finding that
the issue was not tinely raised before the Admi nistrative
Law Judge. Respondent certainly knew there was a
possibility that the penalty woul d be inposed and only
objected once it received an adverse opinion by the
Adm ni strative Law Judge.

The hearing was held on Decenber 14, 2001.
Several issues arose after the hearing, and the parties and
the Adm nistrative Law Judge participated in a post-hearing
tel econference in February 2002. This resulted in various
additional witten stipulations between the parties. On
February 6, 2002, clainmnt, appearing pro se at this point
intime, filed additional pleadings with the Adm nistrative
Law Judge. As a result of these pleadings, a prehearing
conference was conducted on February 22, 2002. d ai mant
argued, anong ot her things, that respondent had paid
disability benefits at an incorrect weekly benefit rate.
Even respondent admts that there was a di scussion about the
possibility of inposing the penalty. | can find no
i ndi cati on what soever that respondent asserted before the

Adm ni strative Law Judge that the issue of whether a penalty
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shoul d be inposed was not tinely raised. The parties
deci ded that a second hearing would not be necessary; that
the record woul d be suppl enented with docunents and i ssues
rai sed subsequent to the hearing; and that the opinion of
the Adm nistrative Law Judge woul d enconpass i ssues
di scussed before, during, and after the hearing. Therefore,
the issue of whether to inpose a penalty for the late
paynent of benefits was, in fact, properly and tinely raised
before the Adm nistrative Law Judge.

For the foregoing reasons, | nust respectfully
di ssent. The opinion of the Adm nistrative Law Judge

should be affirnmed inits entirety.

SHELBY W TURNER, Conm ssi oner



