BEFORE THE ARKANSAS WORKERS COVPENSATI ON COWM SS| ON
CLAIM NO. F113720

Bl LL JASON,
EMPLOYEE CLAI MANT

STONE COUNTY,
EMPLOYER RESPONDENT

AAC RI SK MANAGEMENT,
| NSURANCE CARRI ER/ TPA RESPONDENT

OPI NI ON FI LED AUGUST 6, 2003

Upon review before the FULL COM SSION in Littl e Rock,
Pul aski County, Arkansas.

Cl ai mant represented by HONORABLE HENRY H. BOYCE, Attorney
at Law, Newport, Arkansas.

Respondent s represented by HONORABLE BRUCE AN BLE, Attorney
at Law, Little Rock, Arkansas.

Deci sion of the Adm nistrative Law Judge: Affirned.

OPI Nl ON AND ORDER

The respondents appeal an adm nistrative | aw judge’s
opinion filed Cctober 10, 2002. The adm nistrative |aw
j udge found, “The | DET procedure performed on the clai mant
was reasonably necessary for treatnment of the claimant’s
conpensable injuries.” After reviewng the entire record de
novo, the Full Conmm ssion affirns the opinion of the
adm ni strative | aw judge.
. H STORY

The record indicates that Bill Jason, age 47, was

involved in a notor vehicle accident in 1989. M. Jason was
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treated conservatively by Dr. Janes Zini and Dr. Ronald N
WIlians.

Dr. WIllianms reported in January 1992 that a nyel ogram
and post-myel ogram CT confirmed the presence of degenerative
di sc disease at L4-5 and L5-S1 with bulging, particularly at
L4-5, but no evidence of any herniated disc. The clai mant
testified that he eventually recovered fromthe 1989 notor
vehicle accident. The claimant testified that after taking
medi cati on prescribed by Dr. Zini, “I had conplete relief or
just alnost until this here, other than general backaches.”

The parties stipulated that the claimant sustained a
conpensabl e injury on March 13, 1999. The claimant, Sheriff
of Stone County, Arkansas, testified:

Q Just so the Judge understands the nature of
your injury, tell himwhat happened.

A. W had had a snow that was probably eight to
10 inches of wet snow that year, and | was goi ng
on a call. W’d had sone conpl aints about a four-
wheeler in a particular area there in Muntain
View that went off of a steep street. | started
sliding down through there and went over in about
a three-foot deep ditch. It seened |ike the nore
| tried to stop it, the faster it got; and | hit a
culvert with the right front part of the vehicle |
was dri ving.

Q Specifically what was the nature of your
i njury?

A. My | ower back



Jason - F113720 3
Q How did you know you were hurt?

A. Well, ny back started hurting then and ny | eft
leg - | had a tingling in the bottomof ny |eft
foot, just like it was asl eep.

Fol | owi ng the conpensabl e injury, the clai mant
testified, “The calf of ny left leg - | had a | ot of
pressure in the calf of ny left |eg and bad pains just right
here in the center of ny | ower back.”

Dr. Anthony D. McBride evaluated the clainmant on June
11, 1999:

The patient is a pleasant 42-year-old gentl eman
who injured his back in 1989 follow ng a notor
vehicl e accident. He was working as a police
of fi cer when he sustained a noderately high speed
vel ocity accident. He devel oped back pain at that
time which has persisted. He has had a workup

i ncl udi ng di skograns whi ch apparently reproduced
left leg pain. He was tentatively schedul ed for
surgery at that point but the patient decided to
del ay any surgical intervention. He has had
intermttent pain since that tinme but over the
past nonth, he has had nore significant radiating
left leg pain....

The patient’s MR is reviewed. This is dated June
3, 1999. This study reveals significant
degenerative changes at L4-5 and L5-S1 increased
signal intensity posteriorly at L5-S1. He has

br oad- based di sk bul ging with nore protrusion
toward the right side than the left side. He has
bilateral L4-5 forami nal narrowing. There are no
signs of large significant disk herniations.

Dr. McBride assessed, “L4-5 and L5-S1 degenerative disk

changes with left |ower extremty radicul opathy with active
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root tension signs. | believe he is having legitimte
sciatica at this point.” Dr. MBride prescribed nedication
and arranged a |unbar epidural steroid injection. The
clai mant reported significant inprovenent in his pain
following the first epidural injection, and he subsequently
underwent at | east one additional injection. The clai mnt
request ed anot her epidural steroid injection on October 23,
2000, and it was approved by Dr. MBride and adm ni stered on
Cct ober 26, 2000.

Dr. McBride wote to a representative of the
respondent-carrier on April 4, 2001:

| amin receipt of your letter dated March 12,

2001. | exam ned M. Jason on June 11, 1999, and

reviewed the MR scan of his |unbar spine which

was conpleted on June 3, 1999. M/ assessnent was

L4-5, L5-S1 degenerative disk changes with |eft

| ower extremty radicul opathy.

| do believe that the notor vehicle accident of

March 13, 1999, exacerbated his synptons, however,

as we are now two years post accident, in ny

opi nion any continuing conplaints of pain would be

due to his degenerative disk disease.

Anot her MRI of the |unbar spine was taken on June 20,
2001, wth the follow ng inpression:

1. Overall, not a great deal of change fromthe

ol der study of June 3, 1999, with L4-L5 and L5-S1

degenerative di sk changes, with central

protrusions. Again, slight foram nal narrowing is
noted bilaterally.
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The cl ai mant continued to have problens wth his back
follow ng the conpensable injury. *“I continued to get
worse,” he testified. “The pressure in the calf of my |eg
got bad, and then the pain in the center of my back - just
continual pain nmedication.” Dr. Zini referred the clai mant
to Dr. Robert G Valentine, Jr., who evaluated the clai mant
on Septenber 27, 2001. Dr. Valentine wote:

He actually had done rather well for a while until
a couple of years ago when he assisted sone
citizens after a bad snow storm his vehicle slid
of f an enbanknent and his back pain was re-
exacerbated. ...

MRl of the |unbar spine is reported to show
“degenerative change and di sc desiccation at L4-5
and L5-S1. There continues to be evidence of
severe di sc bul ging and even sonme degree of
protrusion.” However, on viewng the filns, there
I s desiccation and sone bul ging or protrusion at
L4-5. L5-S1 shows a classic high intensity zone
in the posterior annulus on the T2 weighted

I mages. This has been shown to be approxi mately
80-85% predictive of painful annular tear.

| MPRESSI ON:

1. Lunbar discogenic pain wth painful disc
di srupti on.

2. Degenerative disc disease.

PLAN:
1. M. Jason needs to have a repeat diagnostic
disc injection at L3/4, L4/5 and L5/S1 with

pressure controlled discography. |If any level is
pai nful 1 think he should have intradiscal
steroi ds injected.

2. In the event he does, in fact, have pai nful

disc tear, he may well be a candidate for
I ntradi scal el ectrothermal annul opl asty.
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Following a tri-level *“diagnostic disc injection”

Cct ober 23, 2001, Dr. Valentine discussed, “L3-4 nucl eo

was normal in appearance. L4-5 and L5-S1 were grossly

abnormal, with pain produced as contrast was visible in

outer disc margin under fluoroscopy, and pain produced

very

| ow i njection pressures.”

Additionally, the following inpression resulted fr

on

gram

t he

at

oma

post - di scogram CT scan of the lunbar spine on October 23,

2001:

1. Unremarkabl e disc space at L3-4.

2. Disc space degeneration at L4-5 with
circunferential peripheral extension of contrast
and posterior extension of contrast within a mld
central disc bul ge.

3. Disc degeneration at L5-S1 with centra
posterior annular tear and peripheral extension of
contrast. Dr. Valentine noted on Novenber 12,
2001: M. Jason did go ahead and bring his June
03, 1999 MRI with himtoday. This reports “m nor
degenerative changes including interior traction
spurring of a mnor degree and altered disc signal
at L4/5 and L5/S1 with mld posterior disc
protrusion at L4/5 centrally and into both
neuroforamna. This is mnimal. There is no
single significant focus of soft disc herniation
noted on this study.”

Dr. Val entine noted on Novenber 12, 2001

M. Jason did go ahead and bring his June 03, 1999
MR with himtoday. This reports “m nor
degenerative changes including interior traction
spurring of a mnor degree and altered disc signal
at L4/5 and L5/S1 with mld posterior disc
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protrusion at L4/5 centrally and into both
neuroforamna. This is mnimal. There is no
single significant focus of soft disc herniation
noted on this study.”

Generally this is sonething | would agree with.
Not e, however, at L4/5 that there is a suggestion
in a couple of the sagittal imges of increased
signal intensity in the outer annulus suggestive
of contained herniation at L4/5. At L5/ S1,
however, there is a huge, very obvious annul ar
tear visible in a classic high intensity zone as

described by Aprill in the British Journal of
Radi ol ogy. This is predictive of a painful
annul ar tear in approximately 80-85% of cases. It

is conpatible with the results of his discogram

| mpr essi on:

Internal disc disruption, L4/5 and L5/S1 with

previ ous abnormalities on the June 03, 1999 MR

Dr. Val entine suggested to the claimant that “1 do
t hi nk he woul d be a reasonabl e candi date for an | DET
procedure at both levels.” Dr. Valentine perforned

“Intradi scal electrothermal annul oplasty, 2 |evels” on

Decenber 28, 2001. The claimant testified that he

experienced relief fromIDET: “It took the pressure off ny
|l eft leg. The pains in ny back still continue. It’s bad,
but the pressure in ny leg is just all but gone.” Dr.

Val enti ne noted on February 18, 2002, “He reports that he is
overall sonewhat better. He is still having sone pressure
in his left |eg but not as bad as preoperatively. The pain

in his back is still significant.” Dr. Valentine's
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| npression was “Internal disc disruption, two |evels;

status-post IDET at two levels. At this point he is

essentially on track and seens to be sonmewhat inproving.”
Dr. Valentine wote to the clainmant’s then-attorney on

March 6, 2002:

| feel it is only reasonable to opine that the
maj or cause of Sheriff Jason’s back painis, in
fact, the injury of March 13, 1999. O course,
this assunes that there was no recent back problem
shortly preceding that tine.

Wth respect to the annular tear at L5/S1, this
appears to be a nore acute problem The disc is
not significantly disrupted internally and there
Is a nore discrete tear present. Certainly this
I's nore conpatible wwth a shorter term probl em
than a nore degenerated disrupted disc would

be. ..

Wth respect to objective evidence, M. Jason has
a disc protrusion (contained disc herniation

W thin the annulus) present at L4/5 and L5/ S1.
This has been reported on the MRI scan and | have
seen themnyself. 1In addition, there is an
extrenely obvious annular tear in the disc at
L5/S1 with high intensity zone present. This is
al so an objective finding. Wth respect to the
di scogram the presence of the disc disruption at
L4/5 and the nore discrete annular tear at L5/S1
are obvious findings and are objective....

| believe this should answer your questions
adequately. | also believe that the nedica

evi dence here strongly suggests that Sheriff
Jason’s problens are primarily as a result of his
accident in 1999....

M. Jason clained entitlenent to additional worker’s

conpensation. The cl ai mant contended that he was entitled
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to continuing nmedical treatnment. The cl ai mant cont ended
that the respondents were |iable for treatnent provided by
Dr. Valentine. The respondents contended that further
nmedi cal treatnent was not reasonably necessary in connection
with the clainmant’s conpensabl e injury.

Dr. Moore wote to the respondents’ attorney on Apri
16, 2002:

| have received the radi ographs in question. The
MRI's of June, 1999, actually two of them early
June and m d June and a di skogram and a CT

di skogramin the 10-23-01 era. There is sone
bul gi ng and m ni mal degeneration in the MRI's.
There is evidence certainly of diskogram having
been done show ng sone degenerative changes at
L4/5 and L5/S1. It should be consistent wth the
MRI's that have been done previously. | have al so
reviewed sone information fromDr. Val enti ne who
was the pain managenent physician which had been
evaluating this patient anD apparently had nade

t houghts of a recommendati on for an | DET.

It is not my opinion that IDET is an appropriate
procedure to recommend for disk degeneration. |
amnot a beliver (sic) in high intensity zone.
bel i eve that conservative therapy is appropriate
in the situation such as this. | do not feel that
if IDETS are not done that nore aggressive surgery
such as fusion, dorsal colum inplants or pain
punps are a justifiable option either. There can
be tears in the annulus but | feel that the
reports that | reviewed tend to exaggerate the

i mportance of such a radiographic finding.

After a hearing before the Comm ssion, the
adm ni strative |aw judge found, “A preponderance of the

evi dence establishes that the claimnt’s back problens,
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which resulted in the need for the I DET procedure, are
causally related to the March 13, 1999, injury.” The

adm nistrative |law judge therefore found that the | DET
procedure was reasonably necessary, and that the respondents
were liable for the procedure. The respondents appeal to

t he Full Conm ssion.

1. ADJUDI CATI ON

An enpl oyer nust pronptly provide for an injured
enpl oyee such nedical treatnent as may be reasonably
necessary in connection with the injury received by the
enpl oyee. Ark. Code Ann. 811-9-508(a). What constitutes
reasonably necessary nedical treatnent is a question of fact

for the Comm ssion. Wight Contracting Co. v. Randall, 12

Ark. App. 358, 676 S.W2d 857 (1987). In the present
matter, the claimnt contends that he is entitled to the
medi cal treatnment provided by Dr. Valentine. The claimnt
must prove by a preponderance of the evidence that he is

entitled to said treatnent. Dalton v. Allen Eng’'g Co., 66

Ark. App. 201, 989 S.W2d 543 (1999).

The Full Conm ssion affirnms the adm nistrative |aw
judge’s finding in the present matter that the | DET
procedure was reasonably necessary. The record indicates

that the clai mant experienced back pain after a notor
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vehicl e accident in 1989. The claimant was shown to have
degenerative disc disease at L4-5 and L5-S1 in 1992. The
claimant credibly testified, however, that he eventually
recovered fromthe 1989 accident. The parties stipulated
that the clai mant sustained a conpensable injury on March
13, 1999. This conpensable accidental injury resulted in
acute back pain radiating to the claimant’s left leg. Dr.
McBride eval uated the claimant in June 1999 and assessed
“L4-5 and L5-S1 degenerative disk changes with left |ower
extremty radi cul opathy with active root tension signs.”
The claimant was eventually referred to Dr. Val entine,
whose i npression in Septenber 2001 was “| unbar di scogenic
pain with painful disc disruption.” Dr. Valentine
eventual |y recomended “intradi scal el ectrothernma
annul opl asty,” or IDET. After this procedure was carried
out in Decenber 2001, the claimnt reported conplete relief
of the left leg pain, which pain had resulted fromthe
conpensable injury. Post-surgical treatnent is a rel evant
consideration in determ ni ng whet her treatnment was

reasonably necessary. Wnslow v. D& Mech. Contractors, 69

Ark. App. 285, 13 S.W3d 180 (2000).
The Full Comm ssion recognizes Dr. McBride' s opinion in

2001 that the claimant’s continued conplaints of pain were
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related to degenerative di sk disease. W also note Dr.
Moore’ s subsequent opinion that | DET was not an appropriate
treatment option for the claimant. The Commri ssion is
authorized to accept or reject medical opinion and is
authorized to determ ne its nmedi cal soundness and probative

force. Mdain v. Texaco, Inc., 29 Ark. App. 218, 780

S.W2d 34 (1989). 1In assessing the weight to attach to the
conflicting nedical opinions of Dr. MBride, Dr. More, and
Dr. Valentine, we first note that Dr. Val entine became the
claimant’s primary treating physician. Dr. Valentine
described an “annular tear” at L5-S1 follow ng the
conpensabl e injury. Dr. Valentine' s description of an
annul ar tear was objectively confirmed by a post-di scogram
CT scan taken in October 2001. Dr. Valentine recommended
| DET treatnment, and the clainmant credibly testified that his
condition inproved followi ng said treatnment. The cl ai mant
testified that he wished to return to Dr. Valentine for
additional treatnent. The Conm ssion attaches nore wei ght
in the present matter to the opinion of Dr. Val entine.
Based on our de novo review of the entire record, the
Ful | Comm ssion finds that the clainmant proved he was

entitled to I DET treatnment as reconmmended by Dr. Val entine.
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The Full Comm ssion therefore affirns the opinion of the
adm ni strative | aw j udge.

Al'l accrued benefits shall be paid in a |lunp sum
wi t hout discount and with interest thereon at the |awful
rate fromthe date of the Admi nistrative Law Judge’s
deci sion in accordance with Ark. Code Ann. 8 11-9-809 (Repl
2002). For prevailing on this appeal before the Ful
Comm ssion, claimant’s attorney is hereby awarded an
additional attorney’s fee in the anount of $250.00 in
accordance with Ark. Code Ann. § 11-9-715 (Repl. 2002).

I T IS SO ORDERED.

OLAN W REEVES, Chairnman

SHELBY W TURNER, Conm ssi oner

Conmmi ssi oner Yates dissents.

DI SSENTI NG OPI NI ON

| respectfully dissent fromthe magjority opinion’s
finding that the | DET procedure performed by Dr. Val entine
was reasonably necessary nedical treatnment. The clai mant was
involved in a notor vehicle accident in 1989 which caused

injury to his | ow back, and he received ongoi ng nedi cal
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treatnment for | ow back pain follow ng that MVA for severa
years. I n January 1992, Dr. Zini opined that the clai mant
suffered from degenerative disc disease at L4-5 and L5-S1
with bulging at L4-5. The claimant’s nost recent treatnent
for | ow back pain prior to the accident at issue in this
case occurred on May 12, 1998. The claimant testified that
he had been synptomfree for 11 nonths prior to March 13,
1999, on which date was in a second notor vehicle accident.
The claimant testified that he injured his | ow back in the
1999 accident as well, and stated that his synptons
subsequent to the 1999 MWA were different in nature and
severity fromthe problens he experienced after the 1989
MWA.

After the 1999 accident, the claimnt continued to
treat with Dr. Zini. He was then referred to Dr. Anthony
McBride. 1In arecord dated April 4, 2001, Dr. MBride
opined that the claimant’s pain was due to degenerative disc
di sease, and not to the 1999 accident. Specifically, Dr.
McBride wote:

| exam ned [the claimnt] on June 11

1999, and reviewed the MRl scan of his

| unmbar spine which was conpl eted on June

3, 1999. M assessnent was L4-5, L5-S1

degenerative disc changes with |eft

| oner extremty radiculopathy. | do
believe that the notor vehicle accident
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of March 13, 1999, exacerbated his

synpt ons, however, as we are now two

years post accident, in ny opinion any

continuing conplaints of pain would be

due to his degenerative disc disease.
Dr. McBride released the claimant, and he returned to Dr.
Zini, who referred the clainmant to pai n nanagenent
specialist, Dr. Valentine. Dr. Valentine performed an |DET
procedure on the claimant in Decenber 2001. The cl ai mant
testified that following this procedure, his left |ower
extremty conpl aints resol ved; however, he continued to have
| ow back pain.

At the respondents’ request, neurol ogi st Ji m Moore
reviewed the claimant’s nmedical records, including the 1999
MRI's, the results of a discogram and post-di scogram CT
performed in October 2001, and Dr. Valentine's records. Dr.
Moore opi ned that an | DET procedure was inappropriate for
the treatnment of the claimant’s degenerative di sc changes.

Based upon ny review of the record, including the
fact that the claimant sought nedical treatnent for |unbar
degenerative disc disease eleven nonths prior to the 1999
accident at issue, | am persuaded by the opinions of Dr.
McBride and Dr. Mbore that the | DET procedure was not

reasonably necessary in connection with the 1999 acci dent.

Because | find that the Adm nistrative Law Judge’s opinion
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regardi ng the | DET procedure should be reversed, |

respectfully dissent fromthe majority opinion.

JOE E. YATES, Conm ssi oner



