BEFORE THE ARKANSAS WORKERS COWMPENSATI ON COWM SSI ON
CLAI'M NO. FO07360

ALVI N LANSDELL,
EMPLOYEE CLAI MANT

GEORG A- PACI FI C CORPORATI ON,
SELF- 1 NSURED EMPLOYER RESPONDENT

OPI NI ON FI LED SEPTEMBER 3, 2003

Upon review before the FULL COM SSION in Little Rock,
Pul aski County, Arkansas.

Cl ai mant represented by HONORABLE GREGORY R Q LES, Attorney
at Law, Texarkana, Arkansas.

Respondent represented by HONORABLE MARK A. PEOPLES,
Attorney at Law, Little Rock, Arkansas.

Deci sion of the Adm nistrative Law Judge: Affirnmed as
nodi fi ed.

OPI Nl ON AND ORDER

The cl ai mant appeal s an Adm ni strative Law Judge’s
opinion filed August 21, 2002. The Administrative Law Judge
found that Act 1281 of 2001 nade substantive | aw changes to
t he burden of proof for occupational disease and was to be
appl i ed prospectively. The Adm nistrative Law Judge
therefore found, “Cl aimant has failed to prove by clear and
convi nci ng evi dence that he sustained an occupati onal
di sease which arose out of and in the course of his

enpl oynment.” After reviewng the entire record de novo, the
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Full Cormmi ssion finds that our recent decision in a

conpani on case, Sikes v. Georgia-Pacific Corporation,

Workers’ Conpensati on Conmm ssi on FO00657 (July 7, 2003), is
controlling in this matter as to the appropriate burden of
proof. We therefore find that the Legislature neant to apply
Act 1281 retroactively, so that the “preponderance of the
evi dence” standard of Ark. Code Ann. 8 11-9-601 (e)(1)(B)
applies to the instant matter. The Full Comm ssion further
finds that the claimant failed to prove by a preponderance
of the evidence that he sustai ned a conpensabl e occupati onal
di sease. W therefore affirm as nodified, the opinion of
the Adm nistrative Law Judge.
l. H STORY

Claimant Alvin Lansdell has been enpl oyed by the
respondent, or its successor, since 1968. For approximtely
30 years, the claimant worked inside in the wood room In
1998, the claimant’s job duties changed and he was required
to rotate between the wood room and t he purchased chi ps
area. The cl aimant described the purchased chi ps area as an
out si de area where the enpl oyees unl oad hardwood and

softwood chips fromtrailer trucks and hardwood chips from
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railcars. Unloading of the railcars was sonetines del ayed
for weeks at a tine because of the |layout of the work area
and the necessity of pronptly noving the trailer trucks in
and out. The claimant described the manner in which the
rail cars were unl oaded as foll ows:

A. W have got a pit with rail tracks right
across it. W push that railcar right across

t hose tracks, over that pit, and we’ ve got — the
doors will swing open on that railcar. W sw ng
t he doors open and ----

Q They swing open fromthe outside, if you are
| ooking at it, or is it underneath?

A.  Fromunderneath. The train opens from

under neath and got us a shaker nounted up on top
of the railcar and we’ve got to drop it down on
the rail car and then we shake them

Q A shaker being a piece of equipnent that
actually attaches to it and shakes it?

A. Yes.

Q Describe that for us. Wat does it |ook like
when that happens, when the shaker is shaking the
rail car?

A.  Well, the shaker starts shaking the rail car

and you’ ve got your bottom doors open, the chips
wWill just start drifting out, you know, falling

out .

Q Down into the pit?
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A. Down into the pit, and we’ve got chains in the
bottom of the pit pulling the wood chi ps out of
the pit.

Q Wen you first started working in purchased
chips in 1998, when the shaker woul d shake a
har dwood chip railcar, would the chips just fal
to the bottomor was there any dust created?

A. It’s a lot of dust coming up. Wen the chips
fall through, dust will drift up, just clouds of

dust .

Q And was that — does that happen every tine?
A, Well, no, not every tine. Your hardwood chi ps
have a tendency to nold in themrailcars. |If

t hey’ ve brought them from M ssi ssippi, Al abama

way | ong ways off, you store themin themrailcars

and it mght take a nonth or two nonths to get up

here and get shook out. That's whenever they

really cone out bad. Now, if they have just been

cut two or three days ago, it wouldn’t be any dust

hardly in it.

The claimant testified that after he began working in
t he purchased chi ps area, he began to experience continuing
flu-1i ke synptons. He said that on Cctober 24, 1999, his
crew unl oaded a particularly bad | oad of hardwood chips from
the railcars, and every man on the crew becane ill. He did
not go to the doctor that day, because he did not think he
was sick enough to require nedical attention. H's previous

epi sodes of headache and nausea had usually cl eared up
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within two or three days, but this tine his synptons
per si st ed.

The claimant testified that he becanme so ill on
Christmas Day that he was unable to breathe, and he called
his doctor to obtain a prescription for antibiotics. On
Decenber 31, 1999, the claimant was admtted to Little R ver
Menorial Hospital by Dr. Kevin Kleinschmdt with an
adm tting diagnosis of asthnma and influenza. The cl ai mant
provided Dr. Kleinschmdt the follow ng history:

One week history of non-productive cough with

fever and chills, general nmal aise, nyal gias, which

he received sone C pro and then Cefzil on out-

pati ent basis and cough medicine. Despite this

hi s synptons have beconme worse with increased

shortness of breath and wheezing. He denies any

nausea, vomting, or diarrhea.

Pursuant to the claimnt’s request, he was di scharged
fromLittle River Menorial Hospital on January 2, 2000, and
transferred to Wadl ey Hospital in Texarkana. Dr. Christopher
Bailey admtted the clainmant and assessed himw th

“respiratory distress with severe hypoxem a and atypica

pneunoni a as well as probable chronic bronchiectasis.”
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At Dr. Bailey s request, the claimant was exam ned by
Dr. James Hurley. The claimant provided Dr. Hurley with the
foll owi ng history:

This is a 55 y/o patient admtted by Dr. Chris

Bailey for referral from Ashdown with increasing

shortness of breath and hypoxem a. He and his

wi fe both apparently had a viral illness over the

| ast coupl e of weeks and both thought they had the

fluu Hs wife got better but the patient did not

and in fact, on Christmas Day, he began havi ng

i ncreasi ng shortness of breath. The w fe had

al ready started himon sone G pro and he was taken

to the energency room | believe in Ashdown, where

he received treatnment for bronchitis.

On January 6, 2000, Dr. Bailey perfornmed a
bronchoscopy; the pathol ogy report dated the next day noted
“many fungal organisns present.” The bronchial washing
pat hol ogy report noted “...a fibrinous background cont ai ni ng
neutrophils and a few focally reactive columar epithelial
cells and squanous epithelial cells.”

On January 10, 2000, the claimant was di scharged from
the hospital with a diagnosis of: “1. Respiratory distress;
2. Atypical pneunonia; 3. Severe hypoxem a; 4. Leukocytosis;
5. Hypokal em a; 6. Hyperglycem a; 7. Atherosclerotic

coronary artery di sease status post nyocardial infarction

about three years ago; 8. Chronic obesity; 9. Possible
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obstructive sl eep apnea syndrone; 10. Gastroesophageal
reflux disease with possible chronic aspiration; 11
Possi bl e chronic bronchiectasis.” On January 12, 2000, Dr.
Bail ey issued a statenment for the claimnt’s application for
short-termdisability benefits, identifying his diagnhosis
as, “1. Acute Respiratory Failure; 2. Hypoxem a; and, 3.
Bronchi ectasis.” A subsequent certification by Dr. Bailey
repl aced t he di agnosis of bronchiectasis with a diagnosis of
atypi cal pneunoni a.

Laboratory results fromhis hospital stay were sent to
the Mayo Medi cal Laboratory for testing. A January 20, 2000,
report fromthe Laboratory confirmed the presence of

“aspergillus niger,” “aspergillus terreus,” and “penicillium
sp” in the bronchial washings. Upon discharge, the clai nant
was placed on a honme medical regine until he was rel eased to
return to work on February 7, 2000.

I n August, 2000, the claimant again becane ill and was
hospitalized by Dr. Bailey. The claimant’s admtting
di agnosi s included henoptysis, bronchiectasis,

hyperlipidem a and right upper |obe pneunonia. Dr. Bailey

di scharged the cl ai mant on August 16, 2000, and listed a
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hi story of aspergillus colonization in the discharge
diagnosis. Fromthis date forward, Dr. Bailey’s diagnosis
of the claimant included bronchopul nonary aspergillosis and
bronchi ectasis. Laboratory testing of the clainmant during
that hospitalization reveal ed no aspergillosis antibodies in
the claimant’s system though it did reveal organizing
pneunoni a.

In a letter dated August 29, 2000, Dr. Bailey stated:

M . Lansdell has been seen by nme since January
2000. He has bronchi ectasis, Gastroesophageal

Refl ux Di sease, Arteriosclerotic Coronary Artery
D sease, and Bronchopul nonary Aspergillosis. He
is currently receiving treatnent for his

Br onchopul nonary Aspergillosis with Itraconazol e
two 100 ny. po q day. It is quite possible that
he may have been infected and/or colonized with
Aspergillosis during his work experience since
Aspergillus is a common organismfound in the soi
as well as in wood pulp. The patient reports that
he is exposed to large quantities of wood pulp
dust in the workplace. 1t is inpossible to
determ ne exactly where the infection was
acquired. However, given the circunstances of his
wor k environnent, | have advised the patient to
not return to the same work environnent due to his
pursui ng treatnent for Bronchopul nonary
aspergillosis with Itraconazole two 100 ng per
day. It would be preferable that the patient be
removed fromthe high risk environnent, if
possi bl e. (Enmphasi s added.)

In the Spring of 2001, the claimant began seeking

treatment for hip pain. On March 8, 2001, Dr. Geg Snolarz
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di agnosed the claimant with avascul ar necrosis of both hips.
Dr. Snmolarz indicated that this condition was nore than
likely related to the claimant’s steroid treatnment for his
lung condition. In April of 2001, the claimant underwent a
total hip replacenent of his right hip. A subsequent |INME
report by Dr. Earl Peeples stated that it is reasonable to
attribute the claimant’s sudden devel opnent of avascul ar
necrosis to his steroid treatnent.

M. Lansdell clainmed entitlenent to worker’s
conpensation, and a pre-hearing order was filed with the
Conmi ssion on February 11, 2002. The respondent asked t hat
t he cl ai mant undergo an i ndependent nedi cal exam nation, and
t he Conmmi ssion directed the clainmant to be exam ned by
pul nonol ogi st Dr. Nancy Rector in Little Rock. The
Comm ssion al so all owed respondent to have a doctor of its
own choosing, Dr. Gerald Kerby, present at the exam nation

Dr. Rector and Dr. Kerby separately exam ned the
cl ai mant on June 15, 2001. Wth regard to her exam nation
and findings, Dr. Rector noted in her report:

In summary, M. Lansdell is a longtinme Georgia-

Paci fic enpl oyee who worked in the wood room and

di d not have regul ar exposure to the dust
associated with enptying the chip cars. He is a
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non-snoker. He had reported problens related to

t he dust associated with enptying the chip cars
prior to the onset of his illness. He becane ill
over the Christmas Holiday in 1999. He assures ne
that he was working at that tine and that they
wer e unl oadi ng chips but | don’t have that
specific information. He was hospitalized on New
Year's Eve with an acute respiratory illness
characterized by dyspnea, wheezing, hypoxem a, but
no pul monary infiltrates. He subsequently did
have Aspergillus identified in his sputum He did
not meet any of the other criteria for a diagnosis
of allergic bronchopul nonary aspergillosis. He
was treated short-termw th predni sone and was on
i nhal ed bronchodil ators for obstructive airways

di sease. He had a second acute illness in August
of 2000 characterized by henoptysis and
subsequently a right upper |obe pneunonia. | do

not find information that confirned he had
Aspergillus in his sputumat that time, nor did he
have positive Aspergillus titers or eosinophilia.
He was placed on itraconazle, which is an
antifungal treatnment but is not actually thought
to be effective for allergic bronchopul nonary
aspergillosis. He subsequently devel oped hip pain
in March of 2001 and was di agnosed wi th avascul ar
necrosis. He really had fairly limted
corticosteroid therapy throughout his course.

At the present tine, M. Lansdell does have
decreased breath sounds in his chest and does not
do a very good forced expiratory maneuver, which
may be patient effort issue. He had no coughing
and no wheezing. H's chest x-ray is nornmal, as is
his chest CT. His resting roomair oxygen
saturation is 97% H s pulnonary function studies
are abnormal and do show noderate airways
obstruction. He is on | ow dose inhal ed
corticosteroid and as needed bronchodil at or
therapy. There is no question that this nman, who
is a non snoker, does have noderate obstructive

ai rways di sease. W have no pul nonary function
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tests prior to his initial illness, however, |
cannot confirmthat allergic bronchopul nonary
aspergillosis is the etiology of his obstructive
ai rways di sease. (Enphasis added.)

Dr. Rector reviewed the claimant’s x-rays from Wadl ey
Hospital, and noted that the filnms of January, 2000, and the
filmof August 8, 2000, reveal ed no acute infiltrates but
did show a flattened hem di aphragm A film dated August 14,
2000 reveal ed “an alveolar infiltrate involving the right
md lung”. The final x-ray film fromApril 8, 2001,
reveal ed no acute infiltrates. The blood drawn fromthe
claimant at the time of his independent nedical exam nation
tested less than .35 for aspergillus fungus, which is in the
“absent or undetectabl e range”.

The respondent chose as its expert for this exam nation
Dr. CGerald Kerby, a professor in the D vision of Pul nonary
Di seases of the University of Kansas Medical Center. Wth
regard to his exam nation and findings, Dr. Kerby reported:

... M. Lansdell has evidence of chronic
obstructive pul nonary di sease of nobderate severity
related to his prior history of cigarette snoking.

In 12-99 and 1-00 he devel oped an acute

exacer bation of chronic obstruction pul nonary

di sease treated with antibiotics and

corticosteroids. In the course of his evaluation

bronchoscopy was perforned denonstrating a
neutrophilic | avage and a few col onies of 3



Lansdell - F007360 12

environmental fungi. He had anot her episode of
pneunoni a with henoptysis in 8-00 which al so
resolved with antibiotic therapy.

Al | ergi ¢ bronchopul nonary aspergillosis
occurs in individuals who develop 1gG and |IgE
anti bodi es agai nst Aspergillus. It is
characterized by fleeting, recurrent eosinophilic
infiltrates, asthma and the devel opnent of
bronchi ectasis involving the central part of the
tracheobronchial tree. Lab findings consist of
eosi nophils both in peripheral blood and bronchi al
secretions, the presence of IgE and 1gG anti bodi es
agai nst Aspergillus, elevated total serum | gE and
the presence of Aspergillus in [arge nunbers in
bronchi al secretions. M. Lansdell neets virtually
none of these criteria. The Aspergillus cultured
on bronchiol e alveolar |avage in 1-00 represent
col oni zati on of the tracheobronchial tree in
sormeone with chronic bronchitis, particularly
after prolonged antibiotic treatnent.

In ny opinion M. Lansdell does not neet
criteria for a diagnosis of allerqgic
br onchopul nonary asperqgillosis and there i S no
evidence of [sic] that he suffers from any
occupationally induced |ung di sease. (Enphasis
added.)

The cl aimant submtted for his own nedi cal eval uation
to Dr. Andrew Prychodko, then an assistant professor in the
Depart ment of Cccupational and Environnmental Medicine at the
Uni versity of Texas Health Center in Tyler, Texas. Dr.
Prychodko stated in his report that the dust created from
the aspergillus in the hardwood chip cars is “clearly an

event that could cause direct serious harmto M. Lansdel
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given his current sensitization, and nust be avoided.” Dr.
Prychodko added, “I concur that M. Lansdell suffers from
Bronchopul nonary Aspergillosis, which was proxi mtely caused
by intense fungal spore exposures to which he was subjected
in the course and scope of his enploynent.”

The parties deposed Dr. Prychodko on January 30, 2002,
and his deposition was nade a part of the record. At the
time of his deposition, Dr. Prychodko had accepted the
position of the Medical Director of the Center for
Preventative Occupational and Environmental Medicine in the
Col | ege of Medicine at the University of Arkansas for
Medi cal Sciences. Dr. Prychodko is board certified in
occupati onal rmedi ci ne.

In his deposition, Dr. Prychodko testified that he
agreed with both Dr. Kerby and Dr. Rector that the clai mant
does not satisfy the criteria for Allergic Bronchopul nonary
Aspergillosis. However, Dr. Prychodko differentiated
bet ween Bronchopul nonary Aspergillosis with and wi thout the
al l ergic conponent. 1In reaching his conclusion that the
claimant’ s pul monary condition is related to his exposure to

aspergillus in the workplace, Dr. Prychodko expl ai ned he
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relied upon the fact that excessive anpbunts of organic
material were in the air and that aspergillus fungal
colonies were found in clainmant’s bronchial washings. Dr.
Prychodko al so relied upon the diagnosis of Allergic
Br onchopul nonary Aspergillosis made by claimant’s treating
pul nonol ogist, Dr. Chris Bailey. |In addition, Dr. Prychodko
relied upon the fact that both Charl es Adans and John Sikes
have nmade clains for aspergillus-related |Iung conditions
fromtheir exposure to this fungus at Georgia-Pacific. Dr.
Prychodko specifically stated, “...the cluster of incidents
is an incredibly hel pful adjunct tool in directing an
injury.” Wth regard to his diagnosis, Dr. Prychodko
testified:
A ...Wth that analogy to the allergic

bronchopul nonary aspergillosis, the presence

of aspergillus and the presence of

aspergillus hyphae, let’s say, in the |ung

washings, tell me that there is

br onchopul monary aspergillosis; in other

words, there is a growh of aspergillus in

t he bronchi al washi ngs.

That part about the allergic is a second

guestion. So when you ask about A B. A, you

know, it’s certainly a starting point to have

the aspergillus in the lung. And having the

aspergillus turn into hyphae is the -osis

part of infection and allergic part. In
ot her words, the body manifest [sic] immune
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and anti body responses to that may or nmay not
be represented in those findings that you
ask.

Dr. Prychodko was then asked if the presence of
aspergillus in the claimant’s | ungs neant there was a causal
connection between the fungus and clainmant’s condition:

A | think that’'s a pretty close -- | think
that’s a pretty tight association. You know,
the presence of his clinical history of
experiencing respiratory difficulty and the
presence of these plunmes of nold spores, the
reactive airway problemthat he had, the
obstruction, the acute onset obstructive
changes where the airway spasnmed out -- not
the airway retention that you see in
ci garette snoki ng enphysema, but just the
broncho hyperreactivity, which can be caused
by all ergi c bronchopul nonary aspergill osis.
It can be caused by many kinds of irritants,
chenmi cal agents, nold agents. Cotton dust

will -- 1 mean, there are all kinds of things
that will cause a bronchial spasm w thout
necessarily manifesting an I g-E or antibody
response.

So the fact that he had a clinical exposure
hi story of probl ens and docunent ed bronchi al
spasm obstructive probl ens, washings of

organi sns that we don’t necessarily expect to
see in the lung -- | think that’s all one
continuous process that within nmedical --

w thin reasonabl e nedi cal probability, that
rel ates together.

In spite of the criteria for a specific diagnosis of

al l ergi ¢ bronchopul nonary aspergillosis, Dr. Prychodko
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testified that claimant’s good health prior to being noved
to the purchased chip yard, where aspergillus fungus was
found in high concentrations, and claimant’s pul nonary

probl ens after being noved to the purchased chip yard, show
a direct line of causation between claimnt’s work

envi ronnent and his [ung condition.

On cross-exam nation, Dr. Prychodko clarified his
di agnosis of the clainmant as reactive airways bronchi al
hyperactivity with the presence of bronchopul nonary
aspergillosis. According to Dr. Prychodko, the bronchia
hyperactivity is the obstructive change on the pul nonary
function test and is what caused claimant’s need for
hospitalization and nedi cal treatnent.

At the hearing held before the Comm ssion on May 16-17,
2002, the claimant contended that he sustained a conpensabl e
injury in the formof an occupational disease to his |ungs,
and that treatnent for the di sease caused himto devel op
avascul ar necrosis in his right hip, as a conpensabl e
consequence of his lung condition. The clai mant contended
that he was entitled to several periods of tenporary total

di sability conpensation, in addition to reasonably necessary
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nmedi cal treatnment for his lung condition and his hip
condition. The claimant contended that the | egislative
change of 2001 to Ark. Code Ann. § 11-9-601, wherein the
burden of proof for occupational disease clains was | owered
fromcl ear and convi ncing evidence to a preponderance of the
evidence, is applicable to this claim

The respondent contended that the appropriate burden of
proof was clear and convi nci ng evidence, but also that the
cl ai mant coul d not prove by either clear and convincing
evi dence or by a preponderance of the evidence a causal
connecti on between the claimant’s work and his condition.
The respondent contended that the nedical care received by
t he clai mant was not reasonabl e and necessary. The
respondent further contended that if the claimwas found to
be conpensabl e, respondent was entitled to an offset for
disability benefits received by the claimant and that any
attorney fees should be based on the net TTD award, after
the offset was appli ed.

Dr. Kerby testified at the hearing on behal f of
respondent. Wen asked where aspergillus is found, he

replied, “Everywhere. [It’s on the floor here, it’s on the
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table here, it’s all over. It is ubiquitous. It is one of
the environnmental fungi that exists al nost everywhere in the
world.” Dr. Kerby defined allergic bronchopul nonary
aspergillosis as foll ows:
A. Allergic bronchopul nonary aspergillosis is a disease
of the lungs which occurs in people who devel op a

sensitivity to the fungus. Mbst m cro-organi sns,
i ncluding fungi, can act as antigens and the body can

react to antigens by formng antibodies. |If the
anti bodi es and the antigens conplex, it can then result
i n di sease.

Q Antibodies? You are tal king about white bl ood
cells?

A. No, these are proteins within the serum of the
bl ood. They are produced by cells call [sic]

| ymphocytes and when a | ynphocyte is exposed to an
antigen, it may produce an antibody. It is the
way we defend oursel ves agai nst infections, so
peopl e who get a flu shot have anti bodi es agai nst

i nfluenza, people that get neasles vaccinations
have anti bodi es agai nst neasles. The anti bodies
are -- God maybe set themup to defend people

agai nst infection, however, in the course of
reacting with an anti body agai nst an antigen, it
may result in disease. Now, there are three

cl asses of antibodies in the blood. There is one
of them the so-called IgE class, which is the
anti body of imedi ate hypersensitivity, it’s the
anti body involved in hayfever, allergic
sinusitis, often in asthma, and in allergic skin
di seases such as eczema which occur in children.
MIk allergy causing eczema is nediated by an | gE
anti body directed against mlk protein. 1In the
case of allergic aspergillosis, people develop IgE
anti bodi es and when they are then re-exposed to
aspergillus, it can result in release of nediators
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fromcells called nmass cells. The nost inportant
nmedi ator is histam ne, and histam nes, which we

bl ock wth antihistam nes, that’s why we take them
for sneezing and that sort of thing, in the lung
results in bronchial restriction, which is one of
the features of asthma, results in the production
of fluid and nmucus into the airway, and it can
result in inflamuation and the kind of
inflammation that results fromIgE anti body

conpl exes is nediated by a class of white cells
cal | ed eosinophils, so nobst eosinophilic
inflammatory reactions in the body are nedi ated by
| gE anti bodies. So, one of the abnormalities in
allergic aspergillosis is that people devel op IgE
cl ass anti bodi es agai nst the fungus. In addition,
nost people with allergic aspergillosis also
devel op anti bodi es of the so-called IgG class, and
this is ganmagobulin. 1gG class anti bodi es when
they conplex with an antigen such as aspergill us,
triggers a series of inflammatory reactions which
are often nediated by a cell line called

| ynphocytes, and as they conplex with the antigen
they trigger a systemin the body called the
conplinment system The conplinment systemis there
to destroy bacteria and viruses and ot her things
that are infected.

So, if you are i muni zed agai nst influenza and you
have 1gG anti bodi es and you are exposed to
influenza, this triggers a series of chem cal
steps which results in destruction of the virus.
The sane thing occurs if you get a pneunoni a shot
agai nst pneunococcus and you get pneunpcoccal
pneunoni a, the 1gG anti bodies trigger a series of
t hi ngs which end up with conplinent attaching the
pneunococci and destroying them So, the system
is put there to defend agai nst infection, but it
can al so produce disease as well. The 1gG

anti body conpl exes agai nst aspergillosis results
in destruction of the wall of the airway. The
aspergillus is inhaled into the lung, it sits
there in the airway, and if there are antibodies
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formed in the wall of the airway where the fungus
sits, it results in destruction of the lining of
the airway and this results in dilation in the
formati on of the sacs and cylinders where there is
normal ly a straight tube, and we call that disease
bronchi ectasis. Ectasis neans dilated broncus.

So, the features of bronchopul nonary aspergillosis
is that you get an asthmatic reaction with the IgE
anti body class, and this is wheezing,

bronchospasm nucus plugs, and the typical finding
that you see in asthma. The body reacts form ng
eosi nophils and eosinophils are usually el evated
in the blood and they are elevated in the airway
fluid if you sanple the airway fluid. There is an
el evated | evel of IgE antibodies in the bl ood and
this is manifested both by a specific IgE directed
agai nst aspergillus, which can be tested for. One
of the problens in differential diagnosis is that
peopl e who are allergic have high total |gEs, but
unl ess they are allergic to aspergillus they don't
have I gE anti bodi es agai nst aspergillus. So one
of the features of the — the other thing that
happened with the IgE antibodies is that the

eosi nophils sonmetines infiltrate in the periphery
of the lung where the air sacs are and this
results in what is called an eosinophilic
pneunoni a, that is you see a shadow on x-ray that

| ooks |i ke pneunoni a.

Dr. Kerby said this was a rare disease - “|l’ve probably
seen nore than 10 and | ess than 20 cases in ny whole life.”
Dr. Kerby testified that in his opinion, within a

reasonabl e degree of nedical certainty, the claimnt does
not suffer fromallergic bronchopul nonary aspergill osis,
aspergilloma, or invasive aspergillosis. Dr. Kerby further

testified that the claimant’s hospitalizations for his
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respiratory condition did not result in whole or in part
fromclaimnt’s exposure to aspergillus while on the job.

When Dr. Kerby was asked about the clainmant’s physica
findings on the x-ray perforned at Wadl ey Hospital in
January of 2000, Dr. Kerby acknow edged that the clai mant
presented with inflanmati on and bronchi ectasis, or thickened
bronchial walls which could be related to allergic
aspergillosis. However, Dr. Kerby opined that this was a
non-specific finding which could be related to any nunber of
condi tions.

Dr. Kerby explained the claimnt’ s bronchoscopy
findings on January 9, 2000, of “diffuse tracheo-bronchitis
wi t h rmucopurul ent exudate” as evidence of inflammation with
puss and nucus lining the w ndpi pe. The Bronchoal veol ar
| avage results fromthis sane hospitalization revealed a
class of white cells called neutrophils “that are commonly
seen with acute infections.” However, as expl ained by Dr.
Kerby, this test did not reveal the presence of any
eosi nophils, which he testified are always present in the
bronchi al spaces in cases of allergic bronchopul nonary

aspergillosis.



Lansdel | - FO007360 22

Dr. Kerby attributed the presence of aspergillus in the
claimant’ s bronchial airway in January of 2000 to the fact
that the claimant had just been treated with antibiotics for
a bacterial infection. Wth bacteria suppressed, the fungi
which are normally present in the body are all owed to grow,
and thus appear in greater amounts. Dr. Kerby explained
that this fungal colonization is expected after a treatnent
of antibiotics and thus is typically ignored.

According to Dr. Kerby, the CT scan did not show any
shadowi ng consistent with pneunonia in the periphery of the
 ung, and no bronchiectasis or dilated airways due to
destruction. Dr. Kerby explained that dil ated airways or
bronchi ectasis are two other najor criteria of a diagnosis
of allergic bronchopul nonary aspergillosis.

Wth regard to the claimant’s hospitalization in August
of 2000 for right mddle | obe pneunonia, Dr. Kerby testified
that such pneunponia is not related to aspergillus exposure.
Wil e fungi can sonetines cause pneunonia, there was no
evi dence of fungal pneunonia in the claimant. As for the
claimant’s April 8, 2001, hospitalization at St. Mchael’s

Hospital, Dr. Kerby described the claimant’s x-ray findings
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as reveal ing evidence of anatom cal enphysema, which is nost
commonl y caused by snoki ng.

Dr. Kerby acknow edged that the headaches, fever, and
flu-l1ike synptons cl ai mant suffered after his Cctober 24,
1999, exposure to “bad” nold dust were consistent with
Organic Toxic Dust Syndrone, or OIDS. It is a self-limted
illness, typically resolving within eight to sixteen hours,
for which there is no treatnent.

Dr. Kerby was asked about Dr. Prychodko’s di agnosis of
hypersensitivity pneunonitis. Dr. Kerby explained that the
cl ai mant does not have the positive serumlgG cl ass
anti bodi es necessary for this condition, nor does he have
interstitial fibrosis on high resolution CT, neaning he does
not nmeet the criteria for a diagnosis of hypersensitivity
pneunonitis. Dr. Kerby was al so asked about Dr. Prychodko’s
di agnosi s of “bronchopul nonary aspergillus”, and Dr. Kerby
testified that nedical science does not recognize any such
di sease without the “allergic” component.

Dr. Kerby was asked about the coincidental timng and
relationship of the claimant’s exposure to aspergillus and

hi s subsequent illness, to which he responded:
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A. Everybody gets sick that is exposed to
sonething in a day, week, nonth, or year

bef orehand. Possibly it is related, but nore
frequently it is coincidental.

Q You are speaking in the abstract? When you are
sayi ng possibly related, you are not referring to
M. Lansdell’s case, are you?

A. | think some of the synptons of the nausea,
feeling bad, fever, could well have been rel ated
to the mycotoxin exposure fromthe aspergillus in
t he dust that he breathed.

Q You are tal king about the synptons in Cctober?

A. The synptons in Cctober. | think with his
obstructive lung disease, that the non-specific
effects of any kind of dust could have caused sone
i ncreased breathing difficulties. People with
pre-existing lung di sease don’t tolerate dusty
environnments as well as other. They cough nore,
have nore nmucus, and they may get nore short of
breath, but that is a non-specific effect of any
dust, not because it has aspergillus in it.

Q The fact that he breathed in dust of any kind
in Septenber or Cctober, did that result in his
hospitalization begi nning 12-31-99?

A.  No.

Q Wuuld he have been hospitalized irrespective
of whether or not he breathed in that dust?

A. | think if he got in for acute influenza A at
Christmas of 1999, on top of his obstructive |ung
di sease, the same thing woul d have happened.

Q There has been sone suggestion that renoving
M. Lansdell from exposure in the purchased chips
area of the m |l inproved his condition. Wuld
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you agree that there is a cause and effect in
removing himfromthe purchased chips area and the
i nprovenent in his condition?
A.  What tine period are we tal king about?
Q Wien he went back to work, | think after his
August, 2000 hospitalization, he was allowed to
not have to rotate into the purchased chip area
and his condition i nproved sonewhat. Do you agree
that there is a cause and effect rel ationship
bet ween the renoval of his exposure to these great
cl ouds of aspergillus?
A. | think that in sonebody with obstructive |ung
di sease such as he had, that they nmay have nore
synpt oms of cough and perhaps slightly increased
shortness of breath with exposure to any kind of
dust, and that decreasi ng dust exposure m ght be
associated wth fewer synptons.
Dr. Kerby testified that it was his opinion, given
wi thin a reasonabl e degree of nedical certainty, that the
cl ai mant woul d have been hospitalized and suffered the sane
medi cal problens even if he had not been exposed to
aspergillus in the workpl ace.
The Adm nistrative Law Judge filed an opi ni on on August
21, 2002, and found, “C aimant has failed to prove by clear
and convinci ng evidence that he sustained an occupati onal
di sease which arose out of and in the course of his
enpl oynment.” The cl ai mant appeals to the Full Conm ssion.

1. ADJUDI CATI ON
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A. Burden of Proof

Ark. Code Ann. 8§ 11-9-601 formerly provided:

(e)(1)(A) “CQccupational disease”, as used in this

chapter, unless the context otherw se requires,

means any di sease that results in disability or

death and arises out of and in the course of the

occupation or enploynment of the enpl oyee, or

naturally follows or unavoidably results from an

injury as that termis defined in this chapter.

(B) However, a causal connection between the

occupation or enploynment and the occupati onal

di sease nust be established by clear and

convi nci ng evi dence.

Act 1281 of 2001 (effective July 1, 2001) substituted
“a preponderance of the” for “clear and convincing” in
(e)(1)(B). The Adm nistrative Law Judge found in the
present matter, “Act 1281 of 2001 nade substantive | aw
changes to the burden of proof for occupational disease
clainms and is thus to be applied prospectively.” The
Adm ni strative Law Judge therefore found, “C ai mant nust
establish the conpensability of his occupational disease
clai m by clear and convincing evidence; the law in effect at
the tine claimant’s claimarose.”

The Adm nistrative Law Judge erred as a matter of | aw

We considered this same issue in a conpanion case, Sikes v.

Georgi a-Pacific Corporation, Wrkers’ Conpensation
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Comm ssi on FO00657 (July 7, 2003), and we adopt the
reasoning of Sikes in the present matter. The Ful

Comm ssion therefore reverses the Adm nistrative Law Judge
on this issue, and we find that the Legislature neant for
Act 1281 to apply retrospectively. The instant claimant nust
establish a causal connection between his occupation or

enpl oynent and the occupational di sease by a preponderance
of the evidence.

B. Wether the claimant’s di sease arose out of his

enpl oynent

The Adm nistrative Law Judge found that the clai mant
failed to prove by clear and convincing evidence that he
sust ai ned an occupational disease which arose out of and in
the course of his enploynent. The Full Comm ssion finds
that the claimant failed to establish by a preponderance of
t he evi dence a causal connection between his occupation or
enpl oyment and the occupational disease. W therefore
affirm as nodified, the opinion of the Admi nistrative Law
Judge.

To prevail on his claim the claimant must prove by a

preponderance of the evidence a causal connection between
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hi s enpl oynent and his nedical problenms. Ark. Code Ann. 8§
11-9-601 (e)(1)(B). Determ nation of a causal connection in
the instant natter depends on our wei ghing the conpeting
opi ni ons of the physicians who have eval uated the clainmant’s
condition. The Comm ssion’s authority to resolve conflicting
evi dence extends to nedical testinony, and the Comm ssion is
entitled to judge the weight and credibility of a nedi cal

opi nion. Maverick Transp. V. Buzzard, 69 Ark. App. 128, 10

S. W 3d 467 (2000).

We first note that in ternms of qualifications alone,
the opinions of Dr. Rector and Dr. Kerby are entitled to
greater weight than that of Dr. Prychodko, given Dr. Kerby’'s
i npressive qualifications, and his and Dr. Rector’s status
as board certified in pul nonary disease. |In previous cases
i nvol vi ng pul nonary di sease, the Comm ssion has given the
opi ni ons of pul nonol ogi sts greater wei ght than the opinions

of other physicians. See, e.qg., Steve Tibbett v.

Agricultural Productivity Co., Full Conm ssion Opinion filed

March 11, 1998 (E510708). Dr. Prychodko is not a speciali st
in pul nonary nedicine, but rather in occupational and

envi ronnent al nedi ci ne.
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Far nore inportant to the Comm ssion’s review, however,
is the extensive testinony of Dr. Prychodko and Dr. Kerby as
to how they reached their respective opinions and
conclusions. A review of his deposition testinony reveals
that Dr. Prychodko based his conclusions primrily, if not
excl usively, on the coincidental timng between the onset of
the claimant’s synptons and his exposure to aspergillus. At
no point in his testinmony, nor in his witten reports, did
Dr. Prychodko expl ain any physi ol ogi cal nechani sm by which
aspergillus could have caused the claimant’s nedi cal
difficulties. Dr. Prychodko acknow edged that clai mant does
not nmeet the diagnostic criteria of allergic
bronchopul monary aspergillus, but he in essence testified
that the nmere presence of aspergillus was sufficient to
prove a causal connection to the claimant’s nedi cal
difficulties.

Dr. Kerby, on the other hand, offered credible
testinmony as to why aspergillus was present in the
claimant’ s body. He explained that aspergillus is comonly
found t hroughout nature. He explained that antibiotics, such

as those used by the claimant at the onset of his flu
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synptons, could sufficiently rid the body of bacteria so as
to allow the growh and col oni zation of a fungi such as
aspergillus. He explained that the presence of fungal
colonization in a patient taking antibiotics is normal and
is typically ignored. He detailed the diagnostic criteria
for the three illnesses which can be caused by aspergillus
exposure, and he testified that the claimant has none of
these illnesses. Neither the claimnt nor Dr. Prychodko
of fered any evidence to contradict this testinony.

Li kewi se, Dr. Kerby offered a credible, detailed
expl anation of the physiol ogi cal nmechani sm by which
claimant’ s synptons began, and a credible, detailed
expl anation of why the nedical evidence does not support a
causal connection between the clainmant’s nedi cal problens
and his aspergillus exposure. Dr. Kerby concluded that while
the claimant may have suffered short-term problens due to
organi ¢ toxic dust syndrone, his long-termlung and hip
probl ens, nedical treatnent and hospitalizations are
attributable to at |east three non-work related conditions:
i nfluenza, which both the claimant and his wife apparently

suffered fromimedi ately prior to his initial



Lansdel | - FO007360 31
hospi tal i zati on; pneunonia, for which he sought
hospitalization in August, 2000; and his preexisting
snoki ng-rel ated ill nesses, which exacerbated the other
conditions. Dr. Prychodko attenpted to rebut Dr. Kerby’s
opi nion that the claimnt suffers from snoking-rel ated
illnesses, but Dr. Kerby credibly testified that Dr.
Prychodko reached that conclusion by a msinterpretation of
the claimant’s lab results. Overall, we find Dr. Kerby's
conclusions to be plausible and credible, and we find that
neither Dr. Prychodko nor the claimant have offered a
credible alternative theory.

It is not enough for the claimant to prove that he was
sick and that he was exposed to aspergillus at his
wor kpl ace. He mnmust al so prove a causal connection between
the aspergillus and his nedical problens. Dr. Prychodko’ s
opi nion of a causal connection is based on coi nci dence and
timng. Dr. Kerby, however, offered a credible, detailed
expl anation of why the claimant becane sick, and why his
sickness is not causally related to his aspergillus
exposure. The claimant has offered no other evidence to show

a causal connection to his enploynent, and no evidence to
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credi bly contradict the opinion of Dr. Kerby. W nust
therefore find that claimnt has failed to prove by a
preponderance of the evidence a causal connection between
hi s enpl oyment and his nedical condition, and that he has
therefore failed to prove an occupati onal disease arising
out of and in the course of his enploynent.

11, CONCLUSI ON

Based on our de novo review of the entire record, the

Ful I Conm ssion finds that Act 1281 of 2001 was renedi al or
procedural |egislation. As such, the Legislature intended
for Act 1281 to operate retrospectively, so that the

cl ai mant must prove a causal connection between his
occupation or enploynment and an occupational disease by a
preponderance of the evidence, pursuant to Ark. Code Ann. §
11-9-601(e)(1)(B). The Adm nistrative Law Judge erred as a
matter of law in finding that Act 1281 was to operate
prospectively by applying the “clear and convi ncing

evi dence” standard in the original statute. However, we
find that the claimant failed to prove by a preponderance of
t he evidence that he sustained an occupational di sease which

arose out of and in the course of his enploynent. The Ful
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Conmi ssion therefore affirnms, as nodified, the opinion of
the Adm nistrative Law Judge. This claimis denied and
di sm ssed.

I T 1S SO ORDERED

OLAN W REEVES, Chairman
Comm ssi oner Turner concurs in part and dissents in part.

CONCURRI NG AND DI SSENTI NG OPI NI ON

. Wile | agree with the finding in the principal

opi nion that Act 1281 of 2001 nust be applied retroactively,
| respectfully dissent fromthe finding that claimnt failed
to prove by a preponderance of the evidence that he
sust ai ned a conpensabl e pul nonary injury.

Cl ai mant wor ked approxi mately 30 years in
respondent enpl oyer’s wood room before rotating his duties
bet ween the wood room and the purchased ship areas every two
nmonths. As a wood room operator, clainmant ran the barking
druns and the chi pper. In the purchased chip area,
cl ai mant worked as a wood prep operator. Shortly after

wor ki ng in the purchased chip area, claimnt began having

flu-like synptons, “couldn’t get a deep breath, kept a
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headache, nausea, and it just kept getting worse.” C aimnt
stated that the dust and nold fromworking with the wood
chi ps caused his current |ung problens. Respondent contends
t hat cl ai mant cannot show a causal connection between his
wor k and his subsequent pul nonary difficulties.

Cl ai mant had a resol ved bl ood clot from 1995 and a
hi story of snoking, which he discontinued in 1976. The
medi cal records do not indicate a history of any |ung
conplaints prior to this incident.

Claimant testified that he and several other
enpl oyees infornmed the plant superintendent that they were
becoming ill fromthe work. He believed Cctober 24, 1999
was the date of injury based on an incident where his entire
crew becanme ill while working, “...that day we had sone
extrenely bad chip cars, extrenely bad, and we all four got
sick.” Cdainmnt stated that when they shook the cars, there
was a cloud of green snoke fromall the nold. He stated
that he, and the other crew nenbers, imedi ately experienced
chest tightness, coughing, headache and shortness of breath.

Claimant was admtted to Little River Menorial

Hospital on Decenber 31, 1999, exhibiting synptons of
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shortness of breath and acute stress, “in general this well-
devel oped, well-nourished, white male who is alert and
oriented x3 who appears to be very ill, short of breath,
unable to sit straight, leaning forward and is very dyspneic
on mninmal exertion or walking.” He had decreased lung air
flow and was transferred to Wadl ey Regi onal Medical Center
wi th di agnoses of atypical pneunonia, hypoxem a and
respiratory distress.

On January 1, 2000, claimant received a
bronchoscopy with bronchoal veol ar | avage and transbronchi al
| ung biopsy and bronchial brushings. Wile no evidence of
fungal infection was found in claimant’s |eft lung |ingual,
there were many fungal organi sns, as well as atypica
squanous netaplasia, present in his left |ower |obe.

(Record, pp. 97-98).

Dr. Prychodko is Medical Director of the Center
for Preventive Cccupational and Environnental Medicine in
the Coll ege of Medicine at the University of Arkansas for
Medi cal Sciences. Additionally, he is board certified in
Cccupational Medicine by the Anerican Board of Preventive

Medi ci ne and holds a Juris Doctor in an effort to exan ne
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the interplay between the | egal and nedi cal aspects of
occupational diseases. Dr. Prychodko al so worked as a staff
physician in the Departnment of QOccupational and

Envi ronnental Medicine for the University of Texas Health
Center where he net claimant. He noted (in part) on May 2,
2001:

In the vast mpjority of his nearly 33 years of
enpl oynment there, [claimnt] worked in the “wood
roonf as an operator. This area had relatively
filtered anbient air, and M. Landsell never had
any respiratory problens working there. |Indeed,
he was in his usual good health until 1999, when
he noted breathing difficulties while working in
t he “purchase chi p” departnent.

Approxi mately two years ago, new work practices
were introduced where [claimant] would have to
rotate fromthe wood roomto the purchase chip
area on a 2-nonthly rotation schedule. It was
after this change in work practice was instituted
t hat he devel oped respiratory health probl ens.

* k%
The purchase chip area involves direct exposure to
circulating air that has directly swept through
wood chi ps and contains airborne fungal spores.
Wbod chips are often stored in rail cars. There
are approximately 40 - 60%chips required for the
fine printing paper product manufactured at this
facility. The longer the wood chips stay in the
rail car, the nore tinme there is for nold growth
to take place and result in rel ease of nold spores
into the surroundi ng anbi ent at nosphere.

It is widely apparently known at that plant, and
anong its enpl oyees, that the turnover tine for
rail cars containing wood chips is too |ong.
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In his January 30, 2002, deposition, Dr. Prychodko
added the foll ow ng:

| was inpressed that this gentl eman had worked for
a nunber of years at the facility and done
reasonably well. | think it was in the wood chip
room area; and there was a change in job
practices, which involved his rotating to the - |
think - purchased chip area, on a two-nonth

i nterval

And he began experiencing respiratory probl ens
coincident to this change in occupational work
schedul e, work practices. In conbination with
that history, I was also inpressed with the fact
that there was apparently a delay in the
turnaround time of the hard wood chip rail cars.

They normally shoul d be processed within - |

recall it was |like ten days and normally have two

of three turnarounds per nonth, as far as these

hard wood chi ps that would be brought in. And

they were staying in the yard for 20, 25 days,

basically allow ng accurmul ati on, perhaps, of the

mold. This is what |'’mgathering fromthe

information. (Deposition, pp. 8-9).

Dr. Prychodko ultimately opined that claimant’s
pul monary problens were causally related to the overexposure
to fungal spores at work.

Based on the above evidence, | find that claimnt has
met his burden of proof and, accordingly, the opinion of the

Adm ni strative Law Judge shoul d be reversed.

SHELBY W TURNER, Conmi ssi oner
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Conmi ssi oner Yates concurs in part and dissents in part.

CONCURRI NG AND DI SSENTI NG GPI NI ON

| respectfully concur in part and dissent in part
fromthe majority opinion. Specifically, | concur in the
finding that the claimant failed to prove that he sustained
an occupational lung di sease. However, | must dissent from
the mgjority’s finding that the provisions of Act 1282 of
2001 are to be applied retroactively, as was stated in ny

dissent in Sikes v. Georgia Pacific Corporation, Ful

Wor kers’ Conpensation Commi ssion Opinion filed July 7, 2003
(E200657). It remains ny opinion that the provisions of Act
1281 of 2001 are to be applied prospectively, as opposed to
retroactively, which a mpjority of the Comm ssion has found.

In 2001, the General Assenbly anmended Ark. Code
Ann. 811-9-601. Act 1281 of 2001 substituted “a
preponderance of the” for “clear and convincing.” Now
occupational disease clains carry the sane burden of proof
as all other workers’ conpensation clainms. Act 1281 of 2001
was both enacted and went into effect subsequent to the date
the claimant’s claimarose, as well as, subsequent to the
date the claimant filed his claim Thus, when the

claimant’s claimarose and as of the date the claimant fil ed
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his claim the Act placed a higher burden of proof upon the
claimant. This higher burden of proof may allow the
respondent to successfully resist the claim |If the new
| oner burden of proof is to be applied retroactively, then,
in ny opinion, the respondent’s ability to successfully
defend the claimmy be renoved. |f the burden of proof is
now retroactively |owered fromclear and convi nci ng
evi dence, or evidence so clear, direct, weighty and
convincing, to a preponderance of the evidence or evidence
of greater convincing force, then the respondent faces a
prejudi cial change in position.

Cenerally, the lawin effect at the tinme of an
injury governs the disposition of the case for the duration

of the claim Arkansas State Police v. Wlch, 28 Ark. App

234, 772 S.W2d 620 (1989); Chismyv. Phelps, 228 Ark. 936,

311 S.w2d 297 (1957); Lucus v. Handcock, 266 Ark. 142, 583

S.W2d 491 (1979). In Arkansas State Police v. Wlch

supra, the Arkansas Court of Appeal s stated:

It is well settled that changes in
statutes relating only to renedi es or
procedural matters are generally held to
be imedi ately applicable to existing
causes of action and not just to those
whi ch may accrue in the future unless a
contrary intent is expressed in the
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statute. Fowler v. MHenry, 22 Ark.
App. 196, 737 S.W2d 663 (1987).
However, any changes in statutes
relating to vested rights are
characterized as substantive and require
application of the law as it existed at
the tine the claimant sustained a
conpensable injury. See id. A vested
ri ght exists when the | aw decl ares that
one has a claim or that one nmay resist
enforcenment of a claim Forrest Gty
Mach. Works, Inc. v. Aderhold, 273 Ark.
33, 616 S.wW2d 720 (1981).

In 1987, the workers’ conpensation act was anended
to state that “... the comm ssion shall weigh the evidence
inmpartially and wi thout giving the benefit of the doubt to
either party.” 1In determ ning whether this anendnment was

substantive or procedural, the Arkansas Court of Appeals

stated in Fower v. MHenry, 22 Ark. App. 196, 737 S.W2d
663 (1987); “As we have seen, however, the burden of proof
has al ways rested upon the claimnt and this rule was not

af fected by the anendnent.” The Court concluded that a

clai mant did not have a vested right in the procedure the
Comm ssion uses to weigh the evidence and thus the amendnent
was not found to be substantive in nature. Accordingly, the
Court applied the procedural change in the | aw

retroactively. Although the Court in Fow er stated, “W
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note that even if the anmendnent had changed the burden of
proof, the anmendnent still mght be fairly characterized as
procedural,” | find this statenent in Fower to be nere
dicta and is not controlling in the case presently before
the Conmi ssion. First, the anmendnent did not change the
burden of proof, so the Court did not address or analyze a
change in the burden of proof in a procedural or substantive
light. Second, the anendnent addressed the procedure for
wei ghi ng the evidence - not the actual weight of evidence
the clai mant nust produce in order to prevail.

Al statutes are to be construed as having only a
prospective operation, unless the purpose and intention of
the legislature to give thema retrospective effect is
expressly declared or is necessarily inplied fromthe

| anguage used. See, Gannett River Pub. V. Ark. Dis. &

D sab., 304 Ark. 244, 801 S.W2d 292 (1990). A strict rule
of construction applies to renmedi al statutes which do not
disturb vested rights, or create new obligations, but only
supply a new or nore appropriate renmedy to enforce an
existing right or obligation. These types of statutes
shoul d be given a retrospective effect whenever that seens

to have been the intention of the |l egislature. Wen
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construing renedial |egislation, one should give appropriate
regard to the spirit which pronpted the |legislation’s

enactnent, the mschief it sought to abolish and the renedy

proposes. See, Alum num Co. of Anerica v. Neal, 4 Ark. App.
11, 626 S.W2d 620 (1982).

It is clear froma review of Act 1281 of 2001 that
the legislature did not intend a retrospective application.
The changes brought on by Act 1281 of 2001 did not change
the procedure or manner in which the Conmmssion is to view
the evidence - it changed the wei ght the evidence nust
carry. Act 1281 of 2001 | owered the burden of proof, and
t hus renoved a vested right and valid defense of the

respondent. See, WAll v. Doctor’s Hospital, Full Conm ssion

Opinion filed Decenber 12, 1990 (D502329) (1986 anendnent
requiring objective and nmeasurable findings to support an
i mpairment rating i s substantive and cannot be retroactively
applied.) Therefore, | find that Act 1282 of 2001 nade
substantive changes to the workers’ conpensation act and may
not be applied to this claimretroactively.

Therefore, | must respectfully concur in part and

dissent in part fromthe najority opinion.

JCE E. YATES, Conmi ssi oner



