BEFORE THE ARKANSAS WORKERS COVPENSATI ON COWM SS| ON
CLAI M NO. E806691/E912648/ E912649

AARON JONES,
EMPLOYEE CLAI MANT

VEEKS LUMBER COMPANY/
SEDGW CK JANES,
EMPLOYER/ TPA RESPONDENT NO. 1

VEEKS LUMBER COMPANY/
FI REMAN S FUND,
| NSURANCE CARRI ER RESPONDENT NO. 2

OPI NI ON FI LED AUGUST 8, 2003

Upon review before the FULL COUM SSION in Littl e Rock,
Pul aski County, Arkansas.

Cl ai mant represented by HONORABLE FREDERI CK SPENCER
Attorney at Law, Mountain Hone, Arkansas.

Respondent No. 1 represented by HONORABLE CHRI S M TCHELL
Attorney at Law, Fayetteville, Arkansas.

Respondent No. 2 represented by HONORABLE CONSTANCE CLARK
Attorney at Law, Fayetteville, Arkansas.

Deci sion of the Adm nistrative Law Judge: Affirned.

OPI Nl ON AND ORDER

Respondent No. 1 appeals an opinion and order filed by
the Adm nistrative Law Judge on Novenber 26, 2002. In that
opi nion and order, the Adm nistrative Law Judge found that
t he cl ai mant experienced recurrences of his May 26, 1998
shoul der injury, and not aggravations of that injury, on
April 1, 1999 and on Cctober 30, 1999. Therefore, the
Adm ni strative Law Judge al so found that the carrier on the

risk on May 26, 1998 (Respondent No. 1) remains liable for
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benefits related to the claimant’s shoul der condition. In
addition, the Adm nistrative Law Judge found that the
cl ai mant has experienced a 10% per manent anatoni ca
I npai rment attributable to his shoulder injury, and a 10%
I mpairnent to his wage-earning capacity in excess of the 10%
anatom cal inpairnment established by the nedical evidence.
After conducting a de novo review of the entire record, we
find that the decision of the Adm nistrative Law Judge nust
be affirned.
Background

The cl ai mant sustained an admttedly conpensabl e
shoul der injury on May 26, 1998. Wen the claimant’s injury
did not resolve with conservative care, Dr. David Sword
performed surgery on Septenber 9, 1998. During the course
of surgery, Dr. Sword noted that the claimnt’s
acrom ocl avi cul ar joint was subluxed anteriorly and
superiorly with destruction of the acrom ocl avi cul ar
meni scus. Dr. Sword excised the acrom ocl avi cul ar neni scus
and resected approximately 8 mm of the distal clavicle.

When the clai mant continued to experience pain and
di sconfort, Dr. Charles Pearce perfornmed additional surgery

on Novenber 30, 1998, debriding type |I changes of the
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posterior labriumw th a bursectony of the subacrom al
bur sa.

The nedi cal records indicate that the clai mant has
experienced residual synptons including crepitation, painful
poppi ng, and limted abduction. However, the clai mant
returned to work perform ng | oadi ng, unloading, and delivery
for a period for Meeks Lunber Conpany until he was
term nated by the conpany on Cctober 30, 1999. Shortly
thereafter, the clai mant began seasonal enploynent in a
conpany engaged in m xi hg concrete.

Aggravation Versus Recurrence

The first issue on appeal involves the exacerbations of
the claimant’s shoul der synptons that the clai mant
experienced at work on April 1, 1999 and agai n on Cctober
30, 1999, shortly before his termnation. In this regard,

t he respondent enpl oyer changed insurance carriers after My
26, 1998. Sedgw ck Janes, the carrier at the tine of the
May 26, 1998 injury asserts that the exacerbations in Apri
and October of 1999 were aggravations and not recurrences of
the claimant’ s May 26, 1998 shoul der injury, so that the
carrier on the risk during these |later period (Respondent

No. 2) should be liable for any additional benefits awarded

to the clai nant.
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An aggravation is a newinjury resulting from an

i ndependent incident. Farmland Ins. Co. v. Dubois, 54 Ark.
App. 141, 923 S.W2d 893 (1996). An aggravation, being a
new injury with an i ndependent cause, nust neet the
statutory requirenents for a conpensable injury. Ford v.

Chem pul p Process, Inc., 63 Ark. App. 260, 977 S.w2d 5

(1998).
A recurrence is not a new injury but nerely another
peri od of incapacitation resulting froma previous injury.

Atkins Nursing Hone v. Gray, 54 Ark. App. 125, 923 S.w2d

897 (1996). A recurrence exists when the second conplication
I's a natural and probabl e consequence of a prior injury.

Weldon v. Pierce Bros. Constr., 54 Ark. App. 344, 925 S. W 2d

179 (1996).

The evi dence whi ch persuades us that the Administrative
Law Judge correctly determ ned that the clainmant’s post-
surgery 1999 synptons at issue are a recurrence, and not an
aggravation, of his 1998 work-rel ated shoul der injury and
two surgeries includes: (1) the claimant’s testinony
[ Transcri pt pgs. 46, 62] that his synptons have remai ned
about the sane since the 1998 injury (2) the |lack of any new
“obj ective” findings in 1999 indicating any type of new

structural damage to the shoulder in 1999, (3) the fact that
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the claimant was still being seen in routine post-surgical
follomup fromthe second 1998 surgery when the April 1999
flare-up occurred and (4) the fact that the only physician
who has attenpted to try to rationalize the claimant’s 1999
pain has attributed the synptons to scar tissue, again
I ndi cative that the 1999 synptons woul d be a recurrence of
the 1998 injury and surgeries.
Permanent Anatomical Impairment

Respondent No. 1 appeals the Adm nistrative Law Judge’s
assignment of a 10% pernanent anatom cal inpairnent. The
clai mant has not filed a cross-appeal.

As the Arkansas Court of Appeals recently noted in

Avaya (Lucent Technol ogies) v. Bryant, Ark. App. :

__ S'W3d ___ (May 21, 2003):

Any determ nation of the existence or extent of
physi cal inpairnment nust be supported by objective
and neasurabl e physical findings. Ark. Code Ann.
8§ 11-9-9704(c)(1)(B) (Repl. 2002). Pursuant to
Ark. Code Ann. 8§ 11-9-522(g)(1) (Repl. 2002), the
Commi ssi on nust adopt an inpairnent rating guide
to be used in the assessnent of anatom cal

i mpai rment, and the Conmi ssion has adopted the AVA
Quides to be used in this assessnent. Arkansas
Workers’ Conpensation Rule 34. The Comm ssion is
aut hori zed to decide which portions of the nedical
evidence to credit and to translate this nedical
evidence into a finding of permanent i npairnent
using the AVA Guides. Polk County v. Jones, 74
Ark. App. 159, 47 S.W3d 904 (2001). Thus, the
Comm ssion nmay assess its own inpairnent rating
rather than rely solely on its determ nation of




Jones - E806691/E912648 6
E912649

the validity of ratings assigned by physicians.
Id.

The claimant’s shoul der inpairnment should be determ ned
using the rating procedures in Section 31 of the 4'" edition

of the AMA Guides. See Bryant, supra. Dr. Paff’s

observation of “noderate crepitation” on January 10, 2002,
apparently in the acrom oclavicul ar region of the shoul der,
entitles the claimant to a 5% i npai rnent of the upper
extremty using Table 19 and Tabl e 18 on page 59 (20% of
259 .

In addition, the Arkansas Courts have held that passive
range of notion testing is an objective finding. Hays v.
WAl - Mart Stores, Inc., 71 Ark. App. 207, 29 S.W3d 751

(2001). Pursuant to Figure 41 on page 44, the claimant is
entitled to a 4% inpairnent to the upper extremty based on
abduction to 100 degrees on passive range of notion testing
of the shoul der perfornmed by Dr. Kendrick on July 11, 2002.
According to Table 27 on page 61, the claimant is al so
entitled to a 10% inpairnment rating to the upper extremty

for the distal clavicle resection surgery that the clai mant

underwent on Septenber 9, 1998. Accord Bryant, supra.
Combi ni ng these three values (5% 4% and 10% using the

Combi ned Val ues Chart on page 324, the claimnt has a
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conbined rating of 18%to the upper extremty. Using Table
3 on page 20, the claimant’s 18%rating to the upper
extremty converts to an 11%rating to the body as a whol e.
Si nce our cal cul ations applying the Guides to the
obj ective nedical indicators of permanent inpairnment in the
record exceed the rating awarded by the Adm nistrative Law
Judge, and since the claimant did not cross-appeal his 10%
award, the Adm nistrative Law Judge’'s award of a 10% rating
is affirmed, and clarified to nake clear that the 10% rating
is to the body as a whol e.
Wage Loss
Pursuant to Ark. Code Ann. 8§ 11-9-522, pernmanent
di sability conpensation is paid where the pernmanent
disability effects of a work-related injury incapacitates
t he worker from earning the wages which he was receiving at
the tinme of injury. |In determning the degree of permanent
di sability sustained by an injured worker with an
unschedul ed injury, the Comm ssion nmust consider nedical
evi dence denonstrating the degree to which the worker's
anatom cal disabilities inpair his earning capacity, as well
as other factors such as the worker's age, education, work
experience, and other matters which nmay reasonably be

expected to affect the worker's future earning capacity.
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Such other matters are notivation, post-injury incone,

credibility, and deneanor. {ass v. Edens, 233 Ark. 786,

346 S.Wd 685 (1961); City of Fayetteville v. Guess, 10 Ark.

App. 313, 663 S.W2d (1984); Curry v. Franklin Electric,

168, 798 S.W2d 130 (1990). When it becones evident that
the worker's underlying condition has becone stable and t hat
no further treatnent will inprove the condition, the
disability is deenmed to be permanent. If the enployee is
totally incapacitated fromearning a livelihood at that
time, he is entitled to conpensation for permanent and total

disability. Mmnor v. Poinsett Lunber & Manufacturing Co.,

235 Ark. 195, 357 S.W2d 504 (1962).

In the present case, the claimnt was 33 years old at
the time of the hearing. The claimnt conpleted the 10'"
grade, but later achieved a GE.D. In addition to his
[imted education, the claimant has only limted work
experience in manual |abor working for a drilling operation,
working in lunber delivery for the respondent, and working
for a concrete m xi ng conpany after being term nated by the
respondents after his October 30, 1999 shoul der
exacer bati ons.

W note that the clainmant’s seasonal wage per hour

working in concrete mxing at the tinme of the hearing was
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actual ly higher than his hourly wage while working for the
respondent, although total wages are less due to a | ack of
overtine and due to the seasonal nature of concrete work.
In light of the seasonal nature of the concrete work,
conbined with the claimant’s higher hourly wage, the
respondents assert that the claimant has not experienced any
I mpairnent to his pernanent wage-earning capacity as a
result of his shoulder injury and surgeries. However, as
di scussed above, the medical evidence indicates that the

cl ai mant has residual shoul der synptons incl uding
crepitation, painful popping, and very limted abduction to
only 10 degrees above horizontal arm extension. Therefore,
the claimant has in fact experienced persistent docunented
physical limtations in his shoul der consistent with his
hearing testinony, and we find that these limtations in
overhead work and shoul der use will have a permanent
negative effect in the claimant’s ability to work in nanual
| abor. After considering the claimant’s relatively young
age, his limted education and Iimted work experience in
only manual | abor, the nature and extent of his shoul der
injury, his surgeries, and his docunented limtations, we

find that the clai mant has experienced a 10% i npairnment to
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hi s wage-earning capacity in excess of the 10% per manent
physi cal inpairnment awarded by the Adm nistrative Law Judge.

Therefore, after conducting a de novo review of the
entire record, and for the reasons di scussed herein, we find
that the Adm nistrative Law Judge’ s deci sion nust be, and
hereby is, affirned.

Al'l accrued benefits shall be paid in a lunp sum
wi t hout discount and with interest thereon at the |awful
rate fromthe date of the Admnistrative Law Judge’s
decision in accordance with Ark. Code Ann. 8 11-9-809 (Repl
2002). For prevailing on this appeal before the Ful
Commi ssion, clainmant’s attorney is hereby awarded an
additional attorney’s fee in the anount of $250.00 in
accordance with Ark. Code Ann. 8 11-9-715 (Repl. 2002).

IT IS SO ORDERED

OLAN W REEVES, Chairnman

SHELBY W TURNER, Conm ssi oner
Cormmi ssi oner Yates dissents.

DI SSENTI NG OPI NI ON

| nmust respectfully dissent fromthe majority’s

opi nion awardi ng a 10% permanent inpairnment rating, as well
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as a 10% Il oss in wage-earning capacity. | find that the

claimant has failed to neet his burden of proof.
Regar dl ess of whether the claimant sustained a

recurrence or an aggravation of his My 26, 1998, shoul der

injury, there is no basis in the record to support an award

of permanent disability benefits, either for anatom cal

i npai rment or for wage loss. The claimant’s treating

physi ci an has stated that the claimnt has no pernmanent

impairment. The two doctors who performed i ndependent

nmedi cal eval uations declared that the clai mant does have a

per manent inpairnment of his right upper extremty, but

nei ther of these doctors outlined the objective basis for

t hese findings that would support a rating. Further,

nei ther of these doctors’ ratings is stated in accordance

with the AMA GQuides to the Eval uati on of Per manent

| npai r nent . Further, even if there is an anat om cal

impairment rating found to be appropriate, it can only be
attributed to the original May 26, 1998, injury. It is
clear fromthe nedical records that there are no new
physical findings relative to either the April 1, 1999, or
Oct ober 30, 1999, occurrence.

Wth respect to the award for the |loss in wage-

earni ng capacity, the evidence denonstrates that the
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cl ai mant was physically able to performhis job duties for
t he respondent - enpl oyer after each of his injuries. The
cl ai mant presumably would still be working there today had
he not been term nated for m sconduct. |In fact, the
claimant is now earning a higher wage working for M& M
Concrete than he earned working for the respondent-enpl oyer.
The nedical records support a finding that the
claimant is able to perform manual | abor type jobs and that
the claimant has voluntarily chosen to nmaintain seasonabl e
enpl oyment. Further, the claimant conpl eted an unenpl oynent
application formon Novenber 1, 1999, and in response to the
guestion, “Do you have any disabilities which limt your
ability to work?”, he responded, “No”
Therefore, for all the reasons set forth herein, |
nmust respectfully dissent fromthe majority’ s award of
per manent i npairnent benefits, as well as wage-I|oss

di sability benefits.

JOE E. YATES, Conmi ssioner



