NOT DESIGNATED FOR PUBLICATION
BEFORE THE ARKANSAS WORKERS COVPENSATI ON COWM SS| ON
CLAIM NO. F112577

SI LAS HARTLEY,
EMPLOYEE CLAI MANT

SORRELLS SAWM LL,
EMPLOYER RESPONDENT

Bl TUM NOUS CASUALTY,
| NSURANCE CARRI ER RESPONDENT

OPI NI ON FI LED OCTOBER 21, 2003

Upon review before the FULL COM SSION in Little Rock,
Pul aski County, Arkansas.

Cl ai mant represented by HONORABLE SHERRI ARMAN Mc DONOUGH,
Attorney at Law, Hot Springs, Arkansas.

Respondents represented by HONORABLE RANDY P. MJRPHY,
Attorney at Law, Little Rock, Arkansas.

Deci sion of the Adm nistrative Law Judge: Affirned and
adopt ed.

OPI NI ON AND ORDER

This case cones on for review by the Full
Comm ssi on on appeal by respondents froman opinion filed
herein by an Admi nistrative Law Judge on February 10, 2003.
The Adm ni strative Law Judge entered the foll ow ng
findings of fact and concl usions of |aw
1. The Arkansas Wrkers’ Conpensation
Comm ssion has jurisdiction of this
claim
2. On Cctober 10, 2001, the

rel ati onshi p of enpl oyee-enpl oyer -
carrier existed anong the parties.
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3. On Cctober 10, 2001, the clai mant
earned wages sufficient to entitle
himto weekly conpensation benefits
of $217.00/$163.00 for TTD/ PPD
benefits.

4, On Cctober 10, 2001, the claimant
sustained an injury arising out of
and in the course of his
enpl oynent .

5. The cl ai mant was tenporarily
totally disabled for the period
begi nni ng Cctober 11, 2001 and
continuing through March 4, 2002.

6. The claimant’ s healing period ended
March 4, 2002.

7. The cl ai mant has a per manent
physi cal inpairnent in the anpunt
of 9% to the body as a whol e per
the AMA Guide, 4'" Edition, Table
75, I1I.

8. The respondent shall pay al
reasonabl e hospital and nedi cal
expenses arising out of the injury
of Cctober 10, 2001.

9. The respondents have controverted
this claimin its entirety.

We have carefully conducted a de novo revi ew of
the entire record herein, and it is our opinion that the
deci sion of the Adm nistrative Law Judge is correct and
shoul d be affirmed. Specifically, we find froma
preponderance of the evidence that the findings of fact nade
by the Adm nistrative Law Judge are correct, and they are,

t herefore, adopted by the Full Comm ssion.
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We therefore affirmthe February 10, 2003 opi ni on
of the Administrative Law Judge, including all findings of
fact and conclusions of |law therein, and adopt the opinion
as the decision of the Full Comm ssion.

Al'l accrued benefits shall be paid in a lunp sum
wi t hout discount and with interest thereon at the | awful
rate fromthe date of the Admnistrative Law Judge’s
decision in accordance with Ark. Code Ann. 8§ 11-9-809 (Repl
2002) .

Since the claimant’s injury occurred after July 1,
2001, the claimant’s attorney’'s fee is governed by the
provi sions of Ark. Code Ann. 8§ 11-9-715 as anended by Act
1281 of 2001. Conpare Ark. Code Ann. § 11-9-715 (Repl.
1996) with Ark. Code Ann. 8§ 11-9-715 (Repl. 2002). For
prevailing on this appeal before the Full Comm ssion,
claimant’s attorney is hereby awarded an additi onal
attorney’s fee in the anmobunt of $500.00 in accordance wth
Ark. Code Ann. § 11-9-715(b) (Repl. 2002).

I T IS SO ORDERED.

OLAN W REEVES, Chairnman

SHELBY W TURNER, Conm ssi oner

Comm ssi oner MKi nney di ssents.
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DI SSENTI NG OPI NI ON

| respectfully dissent fromthe majority opinion
finding that the clainmant sustained a conpensable injury on
Cct ober 10, 2001. Based upon ny de novo review of the
record, | find that the claimant failed to nmeet his burden
of proof.

The cl ai mant was enpl oyed by the respondent -
enpl oyer as a debarker. The claimant contended that he
sustained an injury to his | ow back on Cctober 10, 2001.
The claimant testified that a | og became caught in the
debarker due to the presence of a large knot. Wile
attenpting to pull on the log, he felt a pull in his back.
The claimant testified that he told his co-worker, Al gie
Ford, (who also drove the claimant to and fromwork every
day), that he believed he injured his back while trying to
pull on the log. M. Ford did not testify at the hearing.
M. Ford instructed the claimant that he should report the
incident to soneone at the respondent-enpl oyer, but the
claimant failed to do so. The claimant testified as
foll ows:

Q \Wen you nentioned sonething to

Al gie you said you felt a pop in your

back, is what you told ne in your

deposition. You told Al gie that on

Cct ober 10", right?

A | said | felt sonething pull in ny
back.
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Q Algie told you you should go tel
soneone, didn’'t he?

A. | don’t renenber

Q Wll, that’s what you told ne in
your deposition, and you may not can
remenber that. Page 24, |ine seven, |
sai d:

“What did you tell hinP”
Answer: “l told himit felt
| i ke sonet hing popped in ny
back.”

Question: “What did he say?”

Answer: “He said ‘You should
go and tell sonebody.’”

Do you renenber Algie telling

you that?
A.  Vaguely.
Q But you didn’t go tell anybody, did
you?
A.  No.

Q You finished out your day?
A.  Right.

In fact, it was not until approximtely Novenber
15, 2001, that the claimant reported the injury to the
respondent - enpl oyer. Both the owner of the business,
Wnford Sorrells, and his sons, Chad and Mark Sorrells were
present the day this alleged incident took place. The

cl ai mant conceded that he did not report an injury to any of
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these individuals before | eaving work the day it allegedly
happened.

The cl ai mant had nunerous opportunities to report
an injury, but there was no notice given until the
claimant’s wife, Linda Hartley, brought a Form C to the hone
of Wnford Sorrells. This occurred approxi mately on
Novenber 15, 2001. The claimant testified that he did not
have a tel ephone, but he conceded that he could get a
t el ephone sonewhere and call. The clainmant was also able to
have his wife take himfor nedical attention in Bearden, El
Dorado, and Canden. These are places that are between 10
and 30 mles fromthe clainmant’s home, but the claimnt only
| i ved approximately 4 or 5 mles fromthe respondent-
enpl oyer’ s place of business. However, the clainmant was
unable to drive to the respondent-enpl oyer’s place of
busi ness to report an injury.

It is also of note that Wnford Sorrells actually
came by the claimant’s house, and the claimant failed to
mention a work-related injury to M. Sorrells. The clai mant

testified as foll ows:

Q Wiat conversation did you have with
M. Wnford Sorrells?
A

. He cane down to the house that day
and | told himny back was hurting and
he asked ne had | seen a doctor. |
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said, “Yes.” He said, “Wiere did you

go?” | said, “lI went to Bearden.” He
said, “You need to get another opinion,”
and so | told him “lI amgetting one, |

am going to El Dorado.”

Q Ddyoutell M. Wnford Sorrells at
that time that you had injured your back
at work?

A.  Not exactly, no.

Q And in your deposition, | asked you
t hose questions and you told ne that you
had never reported any injury to Wnford
Sorrells.

A.  No.

Q The folks at Sorrells Sawm || knew
that you were off work for a bad back
because your wife told Algie Ford that
you were down in your back, right?

A. R ght.

Q But you never went to the mll and
had a conversation with Wnford
Sorrells, Chad Sorrells or Mark Sorrells
about havi ng been injured on the job,
did you?

A.  No.

Further, the claimant spoke to Chad Sorrells when
he returned his work uniformand did not report an injury.
Chad Sorrells made it clear in his testinony that the policy
at the respondent-enpl oyer was for injured workers to
I mredi ately report any work-related injury. He confirned
that the proper workers’ conpensation notice was posted at

the mll.
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| find the claimant’s credibility to be suspect,
at best. It is the exclusive function of the Conm ssion to
determne the credibility of the witnesses and the weight to

be given their testinony. Johnson v. Riceland Foods, 47

Ark. App. 71, 884 S.W2d 626 (1994). Wien there are
contradictions in the evidence, it is within the
Comm ssion’s province to reconcile conflicting evidence and

to determne the true facts. Arkansas Dept. of Health v.

Wllians, 43 Ark. App. 169, 863 S.W2d 583 (1993).
Furthernore, the Comm ssion is not required to believe the
testinmony of the clainmant or other w tnesses, but may accept
and translate into findings of fact only those portions of

the testinony it deenms worthy of belief. Morelock v.

Kearney Co., 48 Ark. App. 227, 894 S.W2d 603 (1995); Jordan

v. Tyson Foods, Inc., 51 Ark. App. 100, 911 S.W2d 593

(1995).

Nei t her the Workers’ Conpensation Act nor Arkansas
case law contains a requirenent that the Conmm ssion
personal |y hear the testinony of any witness. There is
nothing in the statutes that precludes the Comr ssion from
accepting or rejecting any finding made by the
Adm ni strative Law Judge, including findings pertaining to

the credibility of witnesses. Stiger v. State Tire Serv.,

72 Ark. App. 250, 35 S.W3d 335 (2000). By allowing the
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Comm ssion to review evidence or, if deemed advi sable, hear
the parties, their representatives and w tnesses, Ark. Code
Ann. 811-9-704(b)(6)(A) (Repl. 1996), adequately protects a
claimant’ s due-process rights. 1d. Wen the Conmi ssion
reviews a cold record, denmeanor is nerely one factor to be
considered in determning credibility. Numerous other
factors nust be considered, including the plausibility of
the witness' s testinony, the consistency of the witness’'s
testinmony with the other evidence and testinony, the
interest of the witness in the outconme of the case, and the
wi tness’s bias, prejudice, or notives. I1d. “The
flexibility permtted the Conm ssion adequately protects the
claimant’s right of due process of law.” 1d.

Wth respect to the claimant’s credibility, the
fol |l owi ng exchange that took place on cross-exan nation
during the hearing establishes that the claimant is not a
credi bl e wi tness:

Q M. Hartley, | took your deposition

back on March 15, 2002, at Ms.

McDonough’ s office, do you renenber

t hat ?

A.  Yes.

Q The court reporter was there who
swore you in under oath?

A Yes.
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Q And | asked you a series of
guestions and you responded to those
under oath?

A. Yes.

Q And one of the questions | asked you
was whet her or not you were taking any
medi cation and you told ne at that tinme
the only thing you were taking was the
nmuscl e rel axer nmedication. Do you
remenber that?

A. Yes.

Q Anpng the questions | asked you, and
your attorney nmade reference to this,
related to whether or not you had ever
had any back problens in the past. Do
you renenber those questions?

A. Yes.

Q And | asked you if you had ever gone
to a doctor conplai ning of back probl ens
before Cctober 2001, this is on page 17,
line 14, and your answer was “No.” Do
you remenber telling me that in your
deposition?

Q And | asked you, “Did you ever go to
Doct or W senman conpl ai ni ng of probl ens
wi th your back before Cctober of 20017?”
and your answer was “No.” Do you
remenber telling me that?

A. Yes.

Q And, in fact, you know that you were
treated for back problens in the past?

A. Yes.

Q You actually testified pretty
clearly today that you renenber going to
Little Rock, | believe, in 1996 and
under goi ng an MRl ?
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A Yes.
Q And you say you had gone to a

specialist for your back problens at
that point in Little Rock?

A. | went up there and they took x-
rays.

Q That referral was Doctor Wseman, is
that right?

A.  No.

Q Wwo was it?

A.  Dr. Abbott.

Q \Where is Doctor Abbott?

A. \Wiere is she?

Q Were is Doctor Abbott | ocated?

A. She was |ocated in Bearden at that tine.
Q Is she no |onger in Bearden?

A.  No.

Q You had seen Doctor Wsenan before

Cct ober 2001, conpl ai ni ng of back
probl ens, hadn’t you?

A Yes.

Q Wen you went to Little Rock to see
this specialist upon referral by Doctor
Abbott, you underwent x-rays, is that
what you are telling nme?

A Yes.

Q And you al so underwent this MRI?

A. That is what the MRl does, is take
X-rays.
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Q That is what you are referred to, it
is a sophisticated x-ray i s one way of
putting it?

Yes.

They put you in a machi ne?

Yes.

A

Q

A

Q And cl osed you up?
A Yes.

Q

. Had you ever undergone anything |ike
t hat before?

A, No.
Q How many trips did you nake to
Littl e Rock back in 19967

>

One.

Q And you have seen Dr. Wseman since
that time for conplaints of | ow back
probl ens?

A Yes.

. And all of that was before COctober
10t" of 2001, isn't that right, sir?

A. Before what?

Q You saw Doctor W senman before

Cct ober 10'", 2001, conpl ai ni ng of | ower
back?

A Yes.

Q And you saw Doctor W senman before
Cct ober 10", 2001, conpl aining of |eft
| eg nunbness?

A. Yes.



Hartley - F112577 13

Q In fact, when you went to the doctor
followi ng this incident of Cctober 10'",

2001, that you filed a claimabout, you

told themthat you had had back probl ens
in the past, didn't you?

A. Yes.

Q Wien | took your deposition under
oath, you didn’t tell me about any prior
back problens, did you?

A.  No.

Q And you deni ed ever seeing Doctor
Wsenman in the past for any prior back
probl ens, didn’'t you?

A. Denied?
Q You denied it?
A, Yes.

In my opinion, the evidence in the record
i ndicates that no actions were taken what soever by the
claimant to file a workers’ conpensation claimuntil after
t he cl ai mant knew he woul d need surgery. The cl ai mant

adm tted on cross-exani nati on:

Q Your testinony will speak for

itself, with Ms. McDonough | eading you a
little bit, and the Judge will read it,
but if I remenber correctly, the
testinony went like this: You went to
the Child Support Ofice after you found
out you were going to have to have
surgery and then it was mentioned that
you needed a From|[sic] AR C. Do you
remenber giving that testinony just a
few m nutes ago?
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A Yes.

The claimant offered the testinony of his wife to
support his version of events. Her credibility is suspect
also. The claimant’s wife has an undiscl osed “nerve”
probl em for which she receives social security disability.
The claimant’s wife seemed to be confused about whether M.
Sorrells was present at the honme when she delivered the AR-C
Form or whether he was not. The testinony reflects:

Q Was M. Sorrells hone when you took

that formto his house?

Yes.
Did you see himthere?
Uh- huh (yes).

A
Q
A
Q Wiat was Wnford Sorrells?
A Yes.

Q

Did you talk to himwhen you t ook
that formto his house?

A. No, just her. She was the only one
t here

Q So he wasn’t there?

A.  Huh-uh (no).

The claimant’s wife was al so confused about when
she married the claimant. She testified as foll ows:

Q And you have been married to your
husband for about two years?
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A Yes.
What i s your anniversary date?
February the 20N,
oF ?
1981.
No, your anniversary date.
Ch. February the 12"
What year?
1981.
2001.

How | ong have you been married?
Two years.

To M. Hartley?

Un- huh (yes).

What date did you get married?
February the 12'" of 1981.

Do you have difficulty with dates?
Yes.

Q
A
Q
A
Q
A
Q
A
Q
A No.
Q
A
Q
A
Q
A
Q
A
Q.

. Do you have difficulty renenbering
speci fic events?

>

Yes.
For the claimant to establish a conpensable injury
as a result of a specific incident which is identifiable by

time and place of occurrence, the follow ng requirenments of
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Ark. Code Ann. 811-9-102(4)(A)(i)(Repl. 2002), mnust be
established: (1) proof by a preponderance of the evidence of
an injury arising out of and in the course of enploynent;

(2) proof by a preponderance of the evidence that the injury
caused internal or external physical harmto the body which
requi red nedical services or resulted in disability or

deat h; (3) nedical evidence supported by objective findings,
as defined in Ark. Code Ann. 811-9-102(16), establishing the
injury; and (4) proof by a preponderance of the evidence
that the injury was caused by a specific incident and is
identifiable by tine and place of occurrence. |If the
claimant fails to establish by a preponderance of the

evi dence any of the requirenents for establishing the
conpensability of a claim conpensation nust be deni ed.

M kel v. Engineered Specialty Plastics, 56 Ark. App. 126,

938 S.W2d 876 (1997).

The cl ai mant has the burden of proving by a
preponderance of the credi ble evidence that nedical

treatment is reasonable and necessary. Norna Beatty v. Ben

Pearson, Inc., Full W rkers' Conpensation Conm ssion, Feb.

17, 1989 (D612291); B.R Hollingshead v. Colson Caster, Ful

Wor kers' Conpensation Conm ssion, Aug. 27, 1993 (Dr03346).

I n workers' conpensation cases, the burden rests upon the
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claimant to establish his claimfor conpensation by a

preponderance of the evidence. Kuhn v. Majestic Hotel, 50

Ark. App. 23, 899 S.W2d 845 (1995); Bartlett v. Mead

Cont ai ner Board, 47 Ark. App. 181, 888 S.W2d 314 (1994).

In my opinion, a review of the evidence indicates
that the claimnt has failed to neet his burden of proof
that he sustained a conpensable injury. The claimant failed
to report this alleged work-related injury, despite nunerous
opportunities to do so. He turned his nedical bills into
his group health insurance carrier and pursued a workers’
conpensation claimonly after he | earned he needed back
surgery. Accordingly, | nust respectfully dissent fromthe

maj ority opinion.

KAREN H. McKI NNEY, Conm ssi oner



