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Deci sion of the Adm nistrative Law Judge: Affirmed and
adopt ed.

OPI Nl ON AND ORDER

Respondent No. 1 appeals and cl ai mant cross-appeal s
froma decision of the Adm nistrative Law Judge filed June
18, 2002. The Admi nistrative Law Judge entered the
follow ng findings of fact and conclusions of |aw

1. The Arkansas Wirkers’ Conpensati on Comm ssion
has jurisdiction over this claim

2. The stipulations agreed to by the parties and
set forth above are hereby accepted as fact.

3. The claimant failed to prove by a
preponderance of the evidence that the
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recommended norphine punp inplant is
reasonably necessary for treatnent of his
conpensabl e injuries.

4. A preponderance of the evidence establishes
that the claimant is permanently and totally
di sabled as a result of his conpensabl e
I njury.

5. The cl ai mant has satisfied the requirenents
necessary to establish a conpensable
psychol ogi cal injury.

6. The Second Injury Fund has no liability in
this claim

7. The claimant failed to prove by a
preponderance of the evidence that nedical
benefits renmain unpaid which are the
liability of the respondents.

8. The claimant failed to prove by a
preponderance of the evidence that he is
entitled to additional tenporary total
di sability conpensati on.

9. Respondent No. 1 controverted the claimnt’s
entitlenment to any permanent disability
conpensation in excess of the 10% per manent

physical inmpairnent, liability for the
nor phi ne punp, liability for a psychol ogi cal
injury, liability for any unpaid nedi cal

benefits, and liability for any unpaid
tenporary disability conpensati on.

10. The Second Injury Fund controverted any
liability in this claim

We have carefully conducted a de novo review of the

entire record herein, and it is our opinion that the

Adm ni strative Law Judge’ s decision is supported by a
preponderance of the credible evidence, correctly applies
the law, and should be affirnmed. Specifically, we find from

a preponderance of the evidence that the findings of fact
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made by the Adm nistrative Law Judge are correct, and they
are, therefore, adopted by the Full Conm ssion.

Thus, we affirm and adopt the decision of the
Adm ni strative Law Judge, including all findings and
conclusions therein, as the decision of the Full Conm ssion
on appeal .

Al'l accrued benefits shall be paid in a |lunp sum
wi t hout discount and with interest thereon at the | awful
rate fromthe date of the Admnistrative Law Judge’s
decision in accordance with Ark. Code Ann. 8§ 11-9-809 (Repl
1996) .

For prevailing in part on this appeal before the Ful
Commi ssion, the claimant’s attorney is hereby awarded an
additional attorney’s fee in the anount of $250.00 in
accordance with Ark. Code Ann. 8§ 11-9-715 (Repl. 1996).

I T IS SO ORDERED.

OLAN W REEVES, Chairman
Comm ssi oner Turner concurs in part and dissents in part.

CONCURRI NG AND DI SSENTI NG OPI NI ON

| respectfully concur in part and dissent in part
fromthe principal opinion, which in all respects affirns
and adopts the decision of the Adm nistrative Law Judge.
Specifically, | respectfully dissent fromthe principal

opinion’s affirmance of the Adm nistrative Law Judge’s
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determ nation that a norphine punp is not reasonably
necessary treatnment for the claimant’s conpensable injury.
| also respectfully dissent fromthe principal opinion s
affirmance of the Adm nistrative Law Judge' s determ nation
that claimant failed to prove that nedical and tenporary
total disability benefits were not paid by the respondents.

Wth all other aspects of the principal opinion, | concur.

SHELBY W TURNER, Comm ssi oner
Comm ssi oner Yates concurs in part and dissents in part.

CONCURRI NG AND DI SSENTI NG OPI NI ON

| respectfully concur in part and dissent in part
fromthe majority’s opinion. Specifically, | concur in the
majority’s finding that the claimant failed to prove
by a preponderance of the evidence that the recommended
nor phi ne punp i nplant was reasonably necessary for treatnment
of his conpensable injuries, the finding that the clai mant
failed to prove by a preponderance of the evidence that
nmedi cal benefits remain unpaid; and the finding that the
claimant failed to prove by a preponderance of the evidence
that he is entitled to additional tenporary total disability
conpensation. However, | nust respectfully dissent fromthe
majority’s opinion finding that a preponderance of the

evi dence established that the clai nant was permanently and
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totally disabled as a result of his conpensable injury, and
a finding that the clainmant has satisfied the requirenents
necessary to establish a conpensabl e psychol ogi cal injury.
In my opinion, the claimant has failed to neet his burden of
pr oof .

The cl ai mant sustai ned conpensable injuries to his
back and right knee whil e enployed by the respondent -
enpl oyer. These injuries were found conpensable after a
heari ng conducted before an Adm nistrative Law Judge. The
medi cal records indicate that the claimant was first treated
by Dr. Dennis Davidson, a general practitioner, who
di agnosed an acute |unbosacral strain/sprain. Dr. Davidson
ultimately ordered an MRl which reveal ed degenerative
changes at L4-5 with desiccation of the disks and a “[l|]arge
accurrul ati on of anterior epidural scar material encasing the
| eft sided nerve root and creating a mniml indentation on
the left anterol ateral aspect of the thecal sac.” The
cl ai mant had previously undergone back surgery in 1969.
However, the MRl did not reveal any residual or recurrent
herni ated disks at L5-S1. Dr. Davidson ultinmately referred
the claimant to Dr. Scott Schl esinger, a neurosurgeon, who
recommended conservative care.

The cl ai mant was al so exam ned by Dr. Jim More, a
neur osurgeon, on July 12, 1995. Dr. More reconmended a

nmyel ogramwith a contrasted CT scan and el ectrodi agnostic
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studies. Based on his clinical exam nation of the claimnt,
as well as the diagnostic studies that were conducted, Dr.
Moore opined that the claimant’s pain was primarily
structural, and Dr. More recommended a di scogram whi ch was
ultimately perfornmed. However, subsequent to that

procedure, Dr. Moore again opined that the claimant’s pain
was primarily structural and that surgery was not i ndicated.
Dr. Mbore obtained a second opinion fromDr. Thonas

Fl etcher, also a neurosurgeon, and Dr. Fletcher did, in
fact, opine that surgery was indicated and he reconmended
“exploring both the L4-5 and L5-S1 nerve roots.” Dr. More
suggested a psychol ogi cal evaluation prior to a final

determ nati on of whether surgery was, in fact, indicated. A
psychol ogi cal eval uation was perforned by Dr. Wnston WI son
on March 15, 1997. Dr. WIson opined that the claimant was
suffering frommjor depression. Dr. More then concl uded
that the claimant was a candi date for surgery, but he al so
reconmended that an orthopedi ¢ eval uati on be conducted pri or
to the surgery. Consequently, the clainmant was referred to
Dr. John Wl son, an orthopedic surgeon. After exam ning the
cl ai mant on August 27, 1997, Dr. WIson questioned whet her
surgery would give the claimant the desired benefit of
enabling himto return to gainful enploynent. Dr. WIson
did opine that nore than 50% of the clainmant’s current

probl em was due to his conpensable injuries. Then, in a
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file note dated Septenber 10, 1997, Dr. Mbore reconsidered
his prior recommendati on of surgery in light of Dr. Wlson's
psychol ogi cal evaluation and in light of Dr. John Wlson’'s
ort hopedi ¢ eval uation. Consequently, surgery was not
perforned at that tine.

The cl ai mant subsequently sought treatnent on his
own initiative for depression which was causi ng suicida
| deations. |In addition, Dr. More referred the claimnt to
Dr. Mark Hackbarth, who began treating the claimnt on
Decenber 16, 1997. The clainmant also returned to Dr. Mdore
on March 23, 1998, and Dr. Moore’s report indicates that the
cl ai mant reported a worsening of his condition.

Subsequent to the April 8, 1998, hearing, Dr.
Moore continued to follow the claimant. The clai mant al so
sought treatnent fromthe energency room According to the
claimant’ s testinony, he was experiencing such extrene pain
that he was unable to wait to obtain treatnment fromhis
regul ar aut horized physici ans.

On May 12, 1998, an MRl was ordered by Dr. Robert
Foster. This MRl reveal ed findings consistent with the
prior diagnostic findings. The clainmant cane under Dr.
Foster’s care after he presented to the energency room
conpl ai ni ng of severe back pain and | ow back and bilatera
|l eg pain. Dr. Foster’s report indicates that the clai mant

advi sed himthat he wanted to be hospitalized in an effort
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to “persuade the insurance conpany to allow a change of

physicians.” Dr. Foster made the follow ng conments:

He is very angry with his Wrknen
Conpensation situation. He states he
needs soneone to do his surgery. One
surgeon told himthat fusion would help
and another one told himthat it would
not. It appears though that he wants
his hospitalization to continue, and it
appears that he wants his
hospitalization to persuade the

I nsurance conpany to allow a change in
physicians. He is absolutely convinced
that surgery would cure his problem
When ask (sic) if his pain were worse
after surgery than before surgery and he
woul d have to accept his pain afterwards
wi t hout the use of narcotics, he stated
it still would be worth it to him At
this time, | cannot see a justification
for continued hospitalization as he has
ref used physical therapy and anest hesi a
assistance and currently he is laying in
bed and taking his medications.

bel i eve that he can do this at hone,
however, | do not recommend that he do
this as he needs to be wal ki ng
regularly. He is going to be discharged
honme on MS-Contin and Utram He wll
followmp with Dr. Wesnee on an
outpatient basis, if approved by his

i nsurance, Worknmen Conpensation. He is
currently nedically stable.

The claimant returned to Dr. Mdore on June 26,
1998. In his report of that visit, Dr. Mdore opined that
the claimant had stabilized and he again indicated that he
did not recommend surgery. He also assessed the clai mant
with a 20% permanent physical inpairnment to the body as a

whole as a result of his injuries. He indicated this rating



Cof f - E504226, E504227 9
E504228

was “based primarily on the objective changes on the

di agnostic studies, and the relative |ack of objective
abnormalities on physical examnation.” In a file note

dat ed August 26, 1998, Dr. Moore opined that the clai mant
sustai ned a 7% permanent physical inpairnent to the body as
a whole and he indicated that this inpairnent rating was

based on the AMA Quides to the Evaluati on of Per nanent

| npai r nent .

On Cctober 7, 1998, Dr. Moore agai n opined that
the claimant would not benefit fromsurgery. However, he
referred the claimant back to Dr. John WIson for another
ort hopedi c evaluation. Dr. WIson exanm ned the clai mant on
Novenber 4, 1998, and in his report of that date he
i ndicated that the claimant’s clinical exam nation had
changed fromhis prior examnations. Dr. WIson noted that
the claimant seenmed “to be deteriorating fromwhen [he] saw
hi m before.” Then, in a report dated Novenber 16, 1998, Dr.
W son opined that the «claimnt would benefit froma
deconpressive | am nectony at L5-S1 and renoval of the disk
The surgery was performed in m d-Decenber of 1998. However
the nedical reports indicated that within a nonth after the
surgery, the claimnt was agai n conpl ai ni ng of recurrent
sciatica. In a report dated February 17, 1999, Dr. WIson
i ndi cated that the clai mant had experienced significant

i nprovenent as far as his leg pain, but that he continued to
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experience difficulty with his back. However, in a followp
report dated March 10, 1999, Dr. W/Ison indicated that the
claimant had recurrent sciatica on the left and he opi ned
that the claimant was unable to work at that tinme. 1In a
report dated August 26, 1999, Dr. WIlson stated that the
cl ai mant had reached the end of his healing period and he
assessed the claimant with a 10% per manent physi cal
inpairnment. In a narrative report dated January 5, 2000,
Dr. Wlson stated that the clai mant was unable to engage in
any gai nful enploynment. On February 5, 2001, Dr. Richard
Owi ngs, a psychiatrist, perfornmed a psychol ogi cal
evaluation. Dr. Onngs found that the clai mant was
suffering a najor depressive episode and that the clainmant’s
psychol ogi cal problens were related to his health problens.
Subsequently, the clainmant cane under the care of
Dr. Brian N chol and Dr. Angela Lovett, pain specialists.
These physici ans have provi ded pai n nanagenent treatnent and
t hey have recommended the inplantation of a norphi ne punp.
In July of 2001, the claimant was admtted to
Bri dgeway Psychiatric Hospital by his wife. The clai mant
had denonstrated hostility and nade threats toward certain
i ndividuals. He also had verbalized suicidal ideations. It
was determ ned while he was there that his angry and viol ent
behavi or was due in part to a reaction to the narcotic

medi cation that he had been taking.
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The cl ai mant now contends that he is permanently
and totally disabled, has sustained a conpensabl e
psychol ogical injury within the neaning of Ark. Code Ann.
811-9-113, is entitled to a norphine punp inplant, and that
certain nedical expenses and tenporary total disability
benefits remai n unpaid.

| find that the evidence does not support a
finding of permanent and total disability. The clai mant
sustained an injury to that portion of his body which is not
schedul ed under the Act. Therefore, the claimnt's
entitlement to permanent disability benefits is controlled
by Ark. Code Ann. 811-9-522. Permanent disability
conpensation is paid where the permanent effects of a work-
related injury incapacitate the worker from earning the
wages which he was receiving at the time of the injury.
When meking a determ nation of the degree of permanent
di sability sustained by an injured worker with an
unschedul ed injury, the Comm ssion mnmust consider nedical
evi dence denonstrating the degree to which the worker's
anatom cal disabilities inpair his earning capacity, as well
as other factors such as the worker's age, education, work
experience, and other matters which nay reasonably be
expected to affect the workers' future earning capacity.
Such other matters are notivation, post-injury incone,

credibility, and deneanor. G ass v. Edens, 233 Ark. 786
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346 S.W2d 685 (1961); City of Fayetteville v. Guess, 10

Ark. App. 313, 663 S.W2d 946 (1984). Curry v. Franklin

Electric, 32 Ark. App. 168, 798 S.W2d 130 (1990). When it
beconmes evident that the worker's underlying condition has
beconme stable and that no further treatnment will inprove the
condition, the disability is deened to be permanent. |If the
enpl oyee is totally incapacitated fromearning a |ivelihood
at that tine, he is entitled to conpensation for permanent

and total disability. Munor v. Poinsett Lunber &

Manuf acturing Co., 235 Ark. 195, 357 S.W2d 504 (1962).

In considering the factors which may affect an
enpl oyee's future earning capacity, the Comm ssion may
consider the claimant's notivation to return to work, since
a lack of interest or negative attitude inpedes the
Comm ssion's assessnent of the claimant's | oss of earning

capacity. City of Fayetteville v. Guess, 10 Ark. App. 313,

663 S.W 2d 946 (1984); Aler v. Chanpion Parts Rebuil ders,
5 Ark. App. 307, 635 S.W 2d 276 1982.

In ny opinion, a review of the evidence indicates
that the claimant is not permanently and totally disabl ed.
The evi dence shows that the claimant, during his function
capacity evaluation examnation, returned invalid results
due to the claimant’s self-limting behavior and possible

non-organi c pain basis. Even so, the claimant still tested
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at a level that I ed the FCE exam ner to conclude that he was
able to performsafely in a light-duty job.

The claimant and his wife presented testinony
regarding the claimnt’s physical restrictions and
[imtations. However, the evidence shows that the clai mant
has been able to take coll ege courses since his injury and
has reported exercising a lot, as well as and wal ki ng | ong
di stances. As recently as March 16, 2000, he reported this
exercise to his nedical providers.

O her factors that mtigate against a finding of
permanent and total disability exist in the record as well.
The claimant is 52 years old and has a substantial and
di verse work experience that includes 16 years in design
engi neering. The claimant al so has experience supervising
and managi ng up to 25 people in the design, bidding, and
construction of industrial plants. The claimant has
conpl eted a one-year training programin major appliance
repair at a junior college |level, has a high-school diplong,
and has conpl eted several introductory-Ilevel college
courses, including Psychol ogy, Composition |, Wstern
Civilization, Algebra, and Pre-Cal culus. The clainmant has
al so worked as a gunsmth, has experience in general
mai nt enance, and i s capable of using a conmputer for word

processi ng and spreadsheet conposition.
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Dr. WIlson and vocational specialist Bob Wite
have opined that the claimnt could not return to work.
However, Dr. WIlson's opinion regarding the claimnt’s
ability to return to work is based nerely on his visua
observations of the claimnt when the claimant was in his
office for an examnation. This opinion is not based on any
objective criteria. M. Wite s report and history fail to
indicate that the clainmnt has a 16-year history as a design
engi neer. Further, M. Wiite apparently was under the
i npression that the claimant had undergone a | unbar fusion,
as opposed to a | am nectony. The concl usions reached by M.
White appear to be predicated upon far |less information that
was procured by Melissa Rhodes, a vocational rehabilitation
counselor. Ms. Rhodes concl uded that the clainmant was able
to work in a light-duty work. Ms. Rhodes actually provided
the claimant with at | east one job |ead, which he admttedly
did not pursue. The evidence indicates that the clai mant
has only applied for work at two | ocations since his
conpensabl e injury. Further, his testinony indicates that
he has absolutely no interest whatsoever of finding
enpl oynment out side of his home. Therefore, the claimant
has no notivation whatever to resune working. Dr. Wnston
Wl son stated on March 15, 1997, that “with a |ot of work
and sone luck, | believe this man can return to the

wor kforce in a nore challenging field than the one he left.”
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Last, but certainly not least, it appears that the
claimant’ s conpensable injury is not the major cause of his
inmpairnment at this point. The claimant devel oped a non-work
rel ated shoul der problemin 1997, which eventually led to an
open acrom opl asty perfornmed by Dr. Anthony MBride on
Cctober 21, 1997. The claimant did not have a very good
result fromthis surgery. The claimant has many limtations
due to the shoul der problem which include only reaching over
head with one arm cannot work for extended periods with his
arns over head, cannot hold his hands out in front of him
and it was speculated that he may, ultimtely, require an
addi ti onal shoul der surgery. The clainmant al so suffers from
non-wor k-rel at ed neck probl enms and was di agnosed with
cervical radiculopathy by Dr. Charles Watson, on January 18,
2000. The cl ai mant has undergone injection therapy at Dr.
Watson’s direction. The clainmant admitted that his shoul der
difficulties placed Iimtations upon his capacity to perform
| abor .

Therefore, after | consider all the evidence,
cannot find that the claimant is pernmanently and totally
di sabl ed. Accordingly, | would reverse the decision of the
Adm ni strative Law Judge.

Ark. Code Ann. § 11-9-102(5)(A) (i) (Repl. 2002)

defines conpensable injury as:
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An accidental injury causing internal or
external physical harmto the body ...
arising out of and in the course of

enpl oynent and whi ch requires nedi cal
services or results in disability or
death. An injury is "accidental' only
if it is caused by a specific incident
and is identifiable by tine and pl ace of
occurrence.

For injuries deened to be nental injuries, Ark. Code Ann. 8§
11-9-102(5)(C) (Repl. 2002) states, "[t]he definition of
'conpensabl e injury' as set forth herein shall not be deened
tolimt or abrogate the right to recover fromnenta

injuries as set forth in 8§ 11-9-113 ..." § 11-9-113 states:

A nmental injury or illness is not a
conpensabl e injury unless it is caused
by a physical injury to the enpl oyee's
body, and shall not be considered an
injury arising out of and in the course
of enpl oynment or conpensable unless it
is denonstrated by a preponderance of
the evidence; ... no nental injury or
illness under this section shall be
conpensabl e unless it is diagnosed by a
I icensed psychiatrist or psychol ogi st
and unl ess a diagnosis of the condition
neets the criteria established in the
nost current issue of the diagnostic and
statistical manual of nental disorders.

In considering the neaning of this statutory provision in
light of the evidence presented in this claim | note that
Act 796 requires the provisions of the Arkansas Wrkers'
Conpensation Law to be strictly construed. Ark. Code Ann. §
11-9-704(0OC) (3) (Repl. 2002). Moreover, the General Assenbly

expressly adnoni shed this Comm ssion not to |liberali ze,
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broaden or narrow the Wrkers' Conpensation Statutes. Ark.
Code Ann. 8§ 11-9-1001 (Repl 2002). Thus, in applying the
strict construction doctrine and considering the |egislative
adnoni shnent, we cannot read anything into the Act that is
not clearly stated in it's language, unless the failure to
do so would do mani fest violence to the intent of the
General Assenbly.

In my opinion, a review of the evidence indicates
that the claimant is not suffering fromany nental injury as
a result of his physical injury. The claimant was admtted
to the Bridgeway Hospital for evaluation and has been
di agnosed wi th maj or depression or depressive episodes at
various tines. During his initial presentation at
Bri dgeway, the claimant related increasing difficulty with
his right shoul der as one of the problens that he was
suffering from This is clearly a non-work-related factor.

In fact, the claimant’s chief conplaint was sinply that “ny
wife, ny lawer, and my doctor put ne here.” A review of
the claimant’s records suggest that it is his anger, rather
an injury-rel ated depression, which led to his period of
hospitalization. Accordingly, |I find that the facts are
sinmply insufficient to establish that the claimant suffered
a conpensabl e psychological injury as a result of his

physical injury as required by Ark. Code Ann. 811-9-113.
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Therefore, for all the reasons set forth herein, |
respectfully concur in part and dissent in part fromthe

maj ority opinion.

JOE E. YATES, Conmm ssioner



