
BEFORE THE ARKANSAS WORKERS' COMPENSATION COMMISSION

WCC NO.  G707877

DONNA TABRON, Employee     CLAIMANT

OZARK REGIONAL TRANSIT, Employer            RESPONDENT

MUNICIPAL LEAGUE WCT, Carrier        RESPONDENT

OPINION FILED JUNE 5, 2019

Hearing before ADMINISTRATIVE LAW JUDGE GREGORY K. STEWART in Springdale,
Washington County, Arkansas.

Claimant represented by JASON M. HATFIELD, Attorney, Springdale, Arkansas.

Respondents represented by ASIA CRUZ, Attorney, No. Little Rock, Arkansas.

STATEMENT OF THE CASE

On May 15, 2019, the above captioned claim came on for a hearing at Springdale,

Arkansas.   A pre-hearing conference was conducted on March 6, 2019, and a pre-hearing

order was filed on that same date.   A copy of the pre-hearing order has been marked

Commission's Exhibit #1 and made a part of the record without objection.

At the pre-hearing conference the parties agreed to the following stipulations:

1.   The Arkansas Workers’ Compensation Commission has jurisdiction of the within

claim.

2.  The employee/employer/carrier relationship existed the parties on May 12, 2017.

3.   The claimant sustained a compensable injury to her cervical spine on May 12,

2017.

4.   The claimant was earning sufficient wages to entitle her to compensation at the

weekly rates of $283.00 for total disability benefits and $212.00 for permanent partial

disability benefits.

At the pre-hearing conference the parties agreed to litigate the following issues:

1.   Payment of medical for November 8, 2018 cervical surgery.
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2.   Additional medical treatment.

3.   Temporary total disability benefits from June 28, 2018 through a date yet to be

determined (including June 28, 2018 through November 8, 2018 when claimant was

receiving permanent partial disability benefits).

4.   Attorney’s fee.

The claimant contentions are contained in her pre-hearing questionnaire which is

attached to Commission Exhibit #1 as Exhibit A.

The respondents contend the claimant has received all appropriate medical and

indemnity benefits to date.  Claimant reached maximum medical improvement for her

compensable injury on July 11, 2018 and is not entitled to temporary total disability benefits

from July 12, 2018 to November 7, 2018.  The November 8, 2018 surgery was not

reasonably necessary in connection with the injury received by the claimant and she is not

entitled to temporary total disability benefits from November 8, 2018 to a date to be

determined.

From a review of the record as a whole, to include medical reports, documents, and

other matters properly before the Commission, and having had an opportunity to hear the

testimony of the witness and to observe  demeanor, the following findings of fact and

conclusions of law are made in accordance with A.C.A. §11-9-704:

FINDINGS OF FACT & CONCLUSIONS OF LAW

1.  The stipulations agreed to by the parties at a pre-hearing conference conducted

on March 6, 2019 and contained in a pre-hearing order filed that same date are hereby

accepted as fact.

2.   Claimant has met her burden of proving by a preponderance of the evidence

that she is entitled to additional medical treatment for her compensable cervical spine

injury.  This includes surgery performed by Dr. Evans on November 8, 2018.   



3Tabron (G707877)

3.   Claimant has failed to prove by a preponderance of the evidence that she is

entitled to temporary total disability benefits from June 28, 2018 through November 7,

2018.  Claimant has proven by a preponderance of the evidence that she is entitled to

temporary total disability benefits beginning November 8, 2018, and continuing through a

date yet to be determined.

4.   Respondent has controverted claimant’s entitlement to all unpaid indemnity

benefits.

FACTUAL BACKGROUND

The claimant is a 60-year-old woman who worked for the respondent as a driver. 

Claimant suffered an admittedly compensable injury to her cervical spine on May 12, 2017

when she stopped her bus at a railroad track and the bus was struck from behind by

another vehicle.  Claimant testified that after the incident she had a twinge down the left

side of her neck down into her shoulder blade.  She also testified that she was lightheaded

and dizzy.  Claimant completed her work that day, but two days later on May 14, 2017,

sought medical treatment from the emergency room.  Claimant was diagnosed as having

suffered a strain of the right cervical paraspinous muscles and muscle spasms of the

shoulder girdle.  Claimant was given medication and instructed to receive follow-up care

from her workers’ compensation provider within one to two weeks.

Respondent accepted claimant’s cervical spine injury as compensable and referred

claimant for treatment from J. Daniel Nicholas, PA-C, at Arkansas Occupational Health

Clinic.  Nicholas evaluated the claimant on May 25, 2017, and diagnosed her as suffering

from a sprain of ligaments of the cervical and thoracic spine.  Nicholas recommended

treatment which included medication and physical therapy.  Nicholas also indicated that

claimant could perform her regular work duties.  At the time of the visit to Nicholas on

August 3, 2017, he provided claimant a steroid injection.
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When claimant’s problems continued with radiating pain into her right arm, Nicholas

ordered an MRI scan which was performed on August 25, 2017.  The scan was read as

showing the following impression:

Multilevel cervical spondylosis, worst at the C4-5 level where
there is moderate to severe canal stenosis and severe bilateral
foraminal stenosis as well as spinal cord signal abnormality
compatible with edema versus glossing.  There is also
moderate to severe canal and foraminal stenosis at the C5-6
level.  Recommend surgical consultation.

Claimant returned to Nicholas on September 6, 2017, and he indicated that the

cervical MRI scan revealed stenosis of the central canal and neural foraminal canals at

multiple levels.  Nicholas recommended that claimant be evaluated by a neurosurgeon and

referred her to Dr. Knox who she saw on October 4, 2017.  Dr. Knox indicated that claimant

had severe cervical compressive pathology on her MRI scan and since he no longer

performed surgery himself, referred claimant to Dr. Brandon Evans, neurosurgeon.  Dr.

Knox also indicated that claimant’s condition was related to her work injury.

Claimant was initially evaluated by Dr. Evans on October 18, 2017 who noted that

there were signal changes at C4-5 and C5-6 consistent with a spinal cord injury.  It was his

recommendation that claimant undergo surgery to decompress the spinal cord with a

procedure performed to include levels C4-C7.  

Dr. Evans performed the cervical fusion at the C4-5, C5-6, and C6-7 levels on

November 7, 2017.  Following her procedure, claimant received post-operative treatment

from Dr. Knox.  In his report of December 12, 2017, Dr. Knox released claimant to return

to work with restrictions.  He also indicated in his report of February 14, 2018 that claimant

should undergo a physical therapy program.

At some point claimant moved to St. Louis to take care of her sick mother and as

a result underwent the physical therapy in the St. Louis area; however, claimant continued

to receive medical treatment and evaluations from Dr. Knox.  In a work note dated April 16,
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2018, Dr. Knox increased claimant’s weight limit from 10 pounds to 25 pounds.

When claimant continued to have complaints, Dr. Knox ordered an MRI scan on

June 18, 2018, and based upon that scan recommended that claimant again return to Dr.

Evans for a further surgical consultation.

Following Dr. Knox’s recommendation, respondent had claimant evaluated by Dr.

Calhoun who authored a report dated July 11, 2018.  Dr. Calhoun indicated that all of the

findings on claimant’s cervical MRI scan were pre-existing.  It was his opinion that none of

the findings or her symptoms were related to an injury.  Furthermore, Dr. Calhoun indicated

that he would not recommend further surgery and stated that the chance of further surgery

helping claimant’s symptoms “are almost nonexistent.”   Dr. Calhoun went on to indicate

that claimant had reached maximum medical improvement and assigned her a 12%

impairment rating.  Respondent accepted the 12% impairment rating and began paying

claimant permanent partial disability benefits.

On her own, claimant returned to Dr. Evans on October 15, 2018.  Dr. Evans in his

report noted that claimant had symptoms of new right upper extremity C-8 radiculopathy. 

Dr. Evans recommended that claimant undergo a second surgical procedure to include the

C7-T1 levels.  

Dr. Evans performed a C8-T1 fusion on November 8, 2018.  Following the second

surgical procedure claimant has continued to receive follow-up care from providers in the

office of Dr. Evans and Dr. Knox.

Claimant has filed this claim contending that she is entitled to additional medical

treatment for her compensable cervical spine injury.  This includes payment of the surgery

performed by Dr. Evans on November 8, 2018.  In addition, claimant contends that she is

entitled to temporary total disability benefits beginning June 28, 2018 and continuing

through a date yet to be determined. 
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ADJUDICATION

Claimant has the burden of proving by a preponderance of the evidence that she

is entitled to additional medical treatment.   Dalton v. Allen Engineering Company, 66 Ark.

App. 201, 989 S.W. 2d 543 (1999).  After reviewing the evidence in this case impartially,

without giving the benefit of the doubt to either party, I find that claimant has met her

burden of proof.

As previously noted, respondent had claimant evaluated by Dr. Calhoun on July 11,

2018.  It was Dr. Calhoun’s opinion that none of the findings on claimant’s MRI scan or her

residual symptoms were related to her injury.  He also indicated that he would not

recommend further surgery and that the chance of further surgery helping her symptoms

was almost nonexistent.  As a result, Dr. Calhoun indicated that claimant had reached

maximum medical improvement and assigned her a 12% impairment rating. 

In contrast to the opinion of Dr. Calhoun, Dr. Evans indicated in his report of October

15, 2018 that claimant’s findings were consistent as a known risk for adjacent segment

problems after her first spinal fusion.  Specifically, Dr. Evans stated:

I reviewed her MRI from June.  There is adjacent segment
findings above and below the old fusion.  There is severe
stenosis at C3-4 but clinically she seems asymptomatic of this. 
There is severe foraminal stenosis at C7-T1 w/C8 nerve root
compression that is congruent with her right upper extremity
symptoms.  I explained and showed the MRI findings and
related them to her symptoms.  I do feel that surgery would be
beneficial and offered C8-T1 ACDF w/exploration of previous
fusion. *** I am not sure how they will address this, but it is
known risk for adjacent segment problems after spinal fusion
and her first surgery was related to work injury.   (Emphasis
added.)

Subsequently, Dr. Knox was asked to express an opinion as to whether or not there

was a relationship between the second fusion and her compensable injury.  Dr. Knox, in

a letter dated April 17, 2019, stated:
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She was reevaluated on 06/18/18 with the development of
symptoms extending into her right upper extremity described
as a C8 radiculopathy.  We had her redo an MRI scan at that
time.  Referring to the radiologist’s report, there was severe
bilateral neuroforaminal narrowing at C7-T1.  An A dimension
of the central canal was narrowed at .9 cm.  This was read out
by Shawn Marvin, M.D.  Due to her persistent symptoms, she
was referred back to Dr. Evans, at which point she ultimately
underwent surgery, as detailed in your report.

Concerning your specific question, the need for the second
fusion was directly related and was a result of the initial
workers’ compensation injury.  Adjacent segment disease is a
known risk of fusion surgery and is well-described in our
literature.   (Emphasis added.)

Thus, Dr. Evans has indicated that adjacent problems are a known risk following a

fusion and Dr. Knox has likewise indicated that this was a known risk of fusion and has

specifically stated that the second surgical procedure was a result of her original

compensable injury.

I find that the opinions of Drs. Evans and Knox are entitled to greater weight than

the opinion of Dr. Calhoun.  Drs. Knox and Evans have treated the claimant on numerous

occasions, with Dr. Evans performing the surgical procedure.  On the other hand, Dr.

Calhoun has evaluated the claimant on only one occasion.

Accordingly, I find that claimant has met her burden of proving by a preponderance

of the evidence that she is entitled to additional medical treatment for her cervical spine

injury.  This includes the second fusion procedure performed by Dr. Evans on November

8, 2018.  

The next issue for consideration involves claimant’s request for temporary total

disability benefits.   Claimant contends that she is entitled to temporary total disability

benefits from June 28, 2018 and continuing through a date yet to be determined. 

Beginning on June 28, 2018, respondent ceased paying claimant temporary total disability

benefits and instead began paying permanent partial disability benefits in accordance with

the 12% rating assigned by Dr. Calhoun.
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In order to be entitled to temporary total disability benefits for her cervical spine

injury, claimant has the burden of proving by a preponderance of the evidence that she

remains within her healing period and that she suffers a total incapacity to earn wages. 

Arkansas State Highway & Transportation Department v. Breshears, 272 Ark. 244, 613

S.W. 2d 392 (1981).  Here, only Dr. Calhoun has opined that claimant reached the end of

her healing period for her compensable injury.  Neither Dr. Knox nor Dr. Evans have

opined that claimant had reached maximum medical improvement.

However, in addition to remaining within her healing period claimant must also prove

that she suffered a total incapacity to earn wages.  Following her compensable injury,

claimant continued to work full time for the respondent at her regular work duties as a

driver.  Claimant continued performing that job until she voluntarily terminated her

employment on June 14, 2017.  At that time, claimant terminated her employment with

respondent to go to St. Louis to help her sister.  

Q And some point, you quit working at Ozark Regional
Transit; is that right?

A Yes.

Q And you quit because you needed to go help your sister
in St. Louis?

A Yes.

Claimant also testified that after she returned from St. Louis she began working for 

a temporary service performing clerical work.  Claimant continued to perform that clerical

work up through the date of her first surgery on November 7, 2017.  Claimant did not return

to work for the temporary service or for any other employer subsequent to that date. 

However, claimant was released to return to work following her first surgery by Dr. Knox

on December 12, 2017.  In his report of that date, Dr. Knox indicated that claimant could

return to a sit down job with no lifting more than 10 pounds.  Dr. Knox confirmed that
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history in his letter of April 17, 2019 wherein he stated:

She was followed up by me in clinic on 12/12/17, and she was
managed accordingly.  She was given the okay to return to
work at a sit-down job with a 10 pound weight restriction at that
time.

Dr. Knox in his report of February 14, 2018 again stated that claimant had been

released to return to work with a weight limit of 10 pounds.  By April 16, 2018, Dr. Knox

increased claimant’s weight restrictions to 25 pounds and indicated that she should avoid

excessive bending/lifting/stooping/looking up.  He also indicated that claimant should use

a headset while on the phone.  Dr. Knox reiterated these work restrictions in a note dated

June 18, 2018.  

It was at that time that Dr. Knox ordered the second cervical MRI scan and referred

claimant back to Dr. Evans.  For reasons previously discussed, claimant did not return to 

Dr. Evans until she saw him on her own on October 15, 2018.  A review of Dr. Evans’

report does not indicate that he took claimant off work at that time although he did

recommend surgery.  Nor is there any indication that claimant was again taken off work by

Dr. Knox prior to his referral back to Dr. Evans.

In short, I find that claimant has failed to meet her burden of proving by a

preponderance of the evidence that she is entitled to temporary total disability benefits

from June 28, 2018 through November 7, 2018.  While claimant may have remained within

her healing period subsequent to June 28, 2018, she has failed to prove by a

preponderance of the evidence that she suffered a total incapacity to earn wages as of that

date.  In fact, the medical records from Dr. Knox indicate that he had released claimant to

return to work with restrictions.  I do not find that claimant suffered a total incapacity to earn

wages again until the date of her second surgical procedure on November 8, 2018.  There

is no indication that either Dr. Knox nor Dr. Evans have released claimant to return to work

with or without restrictions subsequent to the second surgical procedure.
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Accordingly, I find that claimant has failed to meet her burden of proving by a

preponderance of the evidence that she is entitled to temporary total disability benefits

from June 28, 2018 through November 7, 2018.  However, I do find that claimant has met

her burden of proving by a preponderance of the evidence that she is entitled to temporary

total disability benefits beginning November 8, 2018, and continuing through a date yet to

be determined.

AWARD

Claimant has met her burden of proving by a preponderance of the evidence that

she is entitled to additional medical treatment for her compensable cervical spine injury. 

This includes surgery performed by Dr. Evans on November 8, 2018.  Claimant has failed

to prove by a preponderance of the evidence that she is entitled to temporary total disability

benefits from June 28, 2018 through November 7, 2018.  Claimant has proven that she is

entitled to temporary total disability benefits beginning November 8, 2018 and continuing

through a date yet to be determined.

Pursuant to A.C.A. §11-9-715(a)(1)(B), claimant’s attorney is entitled to an attorney

fee in the amount of 25% of the compensation for indemnity benefits payable to the

claimant.   Thus, claimant’s attorney is entitled to a 25% attorney fee based upon the

indemnity benefits awarded.   This fee is to be paid one-half by the carrier and one-half by

the claimant.   Also pursuant to A.C.A. §11-9-715(a)(1)(B), an attorney fee is not awarded

on medical benefits.

The respondents are ordered to pay the court reporter’s charges for preparing the

hearing transcript in the amount of $380.00.

All sums herein accrued are payable in a lump sum without discount and this award

shall bear interest at the maximum legal rate until paid.
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IT IS SO ORDERED.

                                                                          
GREGORY K. STEWART
ADMINISTRATIVE LAW JUDGE


