
BEFORE THE ARKANSAS WORKERS' COMPENSATION COMMISSION

WCC NO. G802688

ROSA HERNANDEZ, Employee     CLAIMANT

DEPARTMENT OF HUMAN SERVICES, Employer            RESPONDENT

PUBLIC EMPLOYEE CLAIMS DIVISION, Carrier        RESPONDENT

OPINION FILED MAY 6, 2019

Hearing before ADMINISTRATIVE LAW JUDGE GREGORY K. STEWART in Springdale,
Washington County, Arkansas.

Claimant represented by JASON M. HATFIELD, Attorney, Springdale, Arkansas.

Respondents represented by CHARLES H. MCLEMORE, Attorney, Little Rock, Arkansas.

STATEMENT OF THE CASE

On April 10, 2019, the above captioned claim came on for a hearing at Springdale,

Arkansas.   A pre-hearing conference was conducted on February 13, 2019, and a pre-

hearing order was filed on that same date.   A copy of the pre-hearing order has been

marked Commission's Exhibit #1 and made a part of the record without objection.

At the pre-hearing conference the parties agreed to the following stipulations:

1.   The Arkansas Workers’ Compensation Commission has jurisdiction of the within

claim.

2.   The employee/employer/carrier relationship existed among the parties on

February 12, 2018.

3.   The claimant sustained a compensable injury to her back on February 12, 2018.

4.   The claimant was earning an average weekly wage of $513.06 which would

entitle her to compensation at the weekly rates of $342.00 for total disability benefits and

$257.00 for permanent partial disability benefits.

At the pre-hearing conference the parties agreed to litigate the following issues:
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1.    Temporary total disability benefits from November 26, 2018 through a date yet

to be determined.

2.   Additional medical treatment from Dr. Blankenship.

3.   Attorney fee. 

The claimant contends that as a result of her compensable injury her authorized

treating physician, Dr. James Blankenship, has placed claimant on light duty effective

November 26, 2018 of “No lifting over 10 lbs, no bending, twisting, stooping, crawling,

kneeling, pushing, pulling.  No prolonged sitting, standing and walking.”  He continues to

treat claimant.  Claimant contends that temporary total disability is due beginning

November 26, 2018 and continuing to a date to be determined.  She was terminated by

respondent effective November 5, 2018 and is unable to find similar employment due to

previously stated restrictions.  

The respondents contend they accepted a low back and right elbow injury occurring

February 12, 2018, and have paid benefits and provided treatment for claimant, including

treatment with Dr. Eremieva, Dr. Ennis, and neurosurgeon Dr. Knox.  Dr. Knox saw

claimant on August 24, 2018 and released her on September 28, 2018 at MMI with 0%

impairment and no restrictions after the claimant’s unreliable effort at the FCE exam he

had requested for her with 27 of 55 consistency measures within expected limits. 

Respondent has continued to provide treatment for the claimant in the form of pain

management.  Claimant was subsequently granted her one time change of physician to Dr.

Blankenship, who saw her November 26, 2018.  The respondent paid temporary total

disability benefits to the claimant until her release by Dr. Knox on September 28, 2018, 

having been found to be at maximum medical improvement with no restrictions and no

permanent impairment.

From a review of the record as a whole, to include medical reports, documents, and

other matters properly before the Commission, and having had an opportunity to hear the
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testimony of the witnesses and to observe their demeanor, the following findings of fact

and conclusions of law are made in accordance with A.C.A. §11-9-704:

FINDINGS OF FACT & CONCLUSIONS OF LAW

1.  The stipulations agreed to by the parties at a pre-hearing conference conducted

on February 13, 2019 and contained in a pre-hearing order filed that same date are hereby

accepted as fact.

2.    Claimant has met her burden of proving by a preponderance of the evidence

that she is entitled to additional medical treatment from Dr. Blankenship.  This includes his

proposed surgery.

3.   Claimant has failed to prove by a preponderance of the evidence that she is

entitled to temporary total disability benefits from November 26, 2018 and continuing

through a date yet to be determined. 

FACTUAL BACKGROUND

The claimant is a 44-year-old woman who lives in Springdale with her husband and

children.  Claimant moved to Arkansas in 2008 and worked as an interpreter for various

entities before beginning work as a program assistant for respondent on February 14, 2017

in its Bentonville office.  Claimant’s job duties included picking up and dropping off children

where they were located, supervising their visitation with parents, taking them to the doctor

and dental appointments, and instructing parents on proper home cleaning.

Claimant suffered an admittedly compensable injury on February 12, 2018 when she

fell in a parking lot after returning to the office from picking up a child.  Claimant testified

that she had pain in her low back and tail bone area and that over the course of the day

the pain worsened to the point that it felt like she was sitting on a metal pipe.  That same

day claimant sought medical treatment from Washington Regional Medical Center where
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she was assessed with back pain and a contusion of the back.  

Claimant subsequently sought medical treatment from her family physician, Dr.

Anna Eremieva.  Dr. Eremieva diagnosed claimant’s condition as low back pain and

prescribed medications, a steroid injection, and back exercises.  Dr. Eremieva eventually

ordered an MRI scan which was performed on March 1, 2018 and revealed degenerative

disc disease as well as disc bulges at the L4-5 and L5-S1 levels.  In her report of March

1, 2018, Dr. Eremieva took claimant off work for a period of time.  Claimant has not worked

for the respondent or any other employer since that time although she has done a minimal

amount of bookkeeping for a landscaping business owned by her and her husband.

Following the MRI scan Dr. Eremieva recommended that claimant undergo physical

therapy in the form of pool therapy.  In her report of May 3, 2018, Dr. Eremieva noted that

claimant’s back pain was persisting despite her completion of physical therapy.  She also

noted that an x-ray revealed a fracture of the claimant’s coccyx and referred claimant to

pain management for an evaluation.  

Claimant underwent a facet injection by Dr. Ennis on June 5, 2018.  Thereafter, Dr.

Holt performed a caudal injection on August 7, 2018.  When claimant’s symptoms

persisted, Dr. Eremieva referred claimant to Dr. Luke Knox, neurosurgeon.

Dr. Knox’s first evaluation of the claimant occurred on August 24, 2018.  He

indicated that claimant’s neurological exam was completely normal.  He also indicated that

he had reviewed claimant’s MRI scan which for the most part was completely normal with

no evidence of compressive pathology.  He also reviewed the claimant’s sacral x-rays and

noted “I was able to review these and it was somewhat malaligned and this probably is

significant for a remote injury.”  Dr. Knox did not feel that he had any treatment to offer

claimant, but instead recommended that claimant undergo a functional capacity evaluation

and finalize her treatment options.  Dr. Knox also noted that his examination revealed

some overreaction and disproportionate verbalization and facial expressions.
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Claimant’s functional capacities evaluation was performed on September 12, 2018,

with 27 of 55 consistency measures within expected limits.  The evaluator concluded that

the inconsistencies invalidated claimant’s entire evaluation.

Claimant returned to Dr. Knox on September 28, 2018.  He noted that claimant had

failed her functional capacities evaluation but believed claimant could pursue sedentary

type work.  He indicated that he had nothing else to offer claimant from a medical

perspective and he assigned her a zero percent impairment rating.  

After her release by Dr. Knox, claimant  filed for and received a change of physician

to Dr. Blankenship.  Dr. Blankenship ordered another lumbar MRI scan and evaluated the

claimant on November 26, 2018.  It was Dr. Blankenship’s opinion that claimant’s issues

were caused by her SI joint and as a result her referred claimant to Dr. Cannon for a SI

joint injection.  This injection was performed by Dr. Cannon on December 18, 2018.

Claimant returned to Dr. Blankenship on January 31, 2019, at which time he noted

that the injection had given claimant 80% relief for one week, but was now down to 50 to

60 percent.  At that point Dr. Blankenship recommended that claimant undergo surgery on

her SI joint.

In response to Dr. Blankenship’s recommendation, respondent had a medical review

performed by Dr. Simon Salerno who authored a report dated March 5, 2019 stating that

the procedure proposed by Dr. Blankenship was not medically appropriate.  In turn, Dr.

Blankenship authored another report dated April 8, 2019, indicating that in his opinion the

claimant’s need for surgery was directly related to her workers’ compensation injury and

that it was appropriate treatment.  Dr. Salerno again reiterated his opinion that he did not

believe the proposed treatment was medically necessary in a follow-up report dated April

12, 2019.  

Claimant has filed this claim contending that she is entitled to additional medical

treatment from Dr. Blankenship.  In addition, she requests temporary total disability
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benefits from November 26, 2018 through a date yet to be determined.

ADJUDICATION

Claimant has the burden of proving by a preponderance of the evidence that

medical treatment is reasonable and necessary.  Patchell v. Wal-Mart Stores, Inc., 86 Ark.

App. 230, 184 S.W. 3d 32 (2004).  After reviewing the evidence in this case impartially,

without giving the benefit of the doubt to either party, I find that claimant has met her

burden of proof.  Here, claimant has been evaluated by two neurosurgeons in Northwest

Arkansas, Dr. Knox and Dr. Blankenship.  In addition, claimant’s medical records have

been reviewed by Dr. Salerno, neurosurgeon.  

As previously noted, Dr. Knox’s initial evaluation of the claimant occurred on August

24, 2018.  In his opinion, the examination was completely normal and her MRI scan for the

most part was completely normal with no evidence of compressive pathology. 

Furthermore, he reviewed the sacral x-rays which in his opinion was significant for a

remote injury.  It was Dr. Knox’s opinion that he had nothing to offer the claimant and

therefore he recommended a functional capacities evaluation.  That evaluation was

performed on September 12, 2018, and was invalidated due to numerous inconsistencies

by the claimant.  Thereafter, Dr. Knox opined that claimant had reached maximum medical

improvement; that she could perform sedentary-type work; was poorly motivated; and had

a zero percent impairment rating.

Following her change of physician claimant was evaluated by Dr. Blankenship who

ordered a second MRI scan.  Based upon his examination and the MRI scan results, Dr.

Blankenship was of the opinion that claimant’s complaints were due to an SI joint

dysfunction.  As a result, he recommended an injection by Dr. Cannon.  That injection was

performed and gave claimant some relief for a short period of time.  Thereafter, Dr.

Blankenship recommended the surgical procedure.



7Hernandez (G802688)

Finally, following Dr. Blankenship’s recommendation claimant’s medical records

were reviewed by Dr. Salerno and it was his opinion that the procedure recommended by

Dr. Blankenship was not medically necessary based on inconsistent responses to

injections as well as the fact that claimant’s complaints could be related to the L4-5 level

as opposed to the SI joint.  Both Dr. Blankenship and Dr. Salerno reiterated their opinions

in subsequent reports dated April 8, 2019 and April 12, 2019.  

I find based upon the evidence presented in this case, that the opinion of Dr.

Blankenship is entitled to greater weight.  First, with respect to Dr. Knox, I note that he did

not have the benefit of the second lumbar MRI scan as did Dr. Blankenship.  Furthermore,

with respect to Dr. Salerno, I note that he did not perform a physical examination of the

claimant as did Dr. Blankenship.  Finally, I also note that Dr. Blankenship addressed the

evaluation findings in his report of November 26, 2018.  Significantly, Dr. Blankenship

stated that he had reviewed the claimant’s evaluation in its entirety.  After that review he

noted:

She gave 27/55 consistency measures but after hearing what
she was informed to do before this, she was told not to take
any of her pain medication and also she just had an injection
and was hurting from that, I am skeptical as to whether this is
a valid interpretation.  I certainly did not get any impression at
all that the patient is malingering.  I think if anything she had
some fear avoidance because of the pain she was already in.

Dr. Blankenship reiterated his opinion that claimant’s need for surgery was directly

related to her injury in his report of April 8, 2019.  

Based upon the opinion of Dr. Blankenship which I find to be credible and entitled

to great weight under the circumstances in this case, I find that claimant has met her

burden of proving by a preponderance of the evidence that she is entitled to additional

medical treatment from Dr. Blankenship.  This includes the proposed surgical procedure.

The next issue for consideration involves claimant’s request for temporary total

disability benefits beginning November 26, 2018 and continuing through a date yet to be
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determined.  In order to be entitled to temporary total disability benefits, claimant has the

burden of proving by a preponderance of the evidence that she remains within her healing

period and that she suffers a total incapacity to earn wages.  Arkansas State Highway &

Transportation Department v. Breshears, 272 Ark. 244. 613 S.W. 2d 392 (1981).  Here, I

find that claimant has met her burden of proving by a preponderance of the evidence that

she remained within her healing period.  However, I do not find that claimant has met her

burden of proven by a preponderance of the evidence that she was totally incapacitated

from working as of November 26, 2018, the date of claimant’s first visit with Dr.

Blankenship.  Dr. Blankenship in his report of that date did not indicate that claimant was

totally incapacitated from working.  In fact, Dr. Blankenship did not address claimant’s

ability to work until his note of December 31, 2018.  However, even as of that date, Dr.

Blankenship did not opine that claimant was totally incapable of working, but instead

placed work restrictions on her.  In his note of that date, Dr. Blankenship indicated that

claimant had restrictions of no lifting more than 10 pounds, no bending, twisting, stooping,

crawling, kneeling, pushing, or pulling.  He also noted that claimant should not engage in

prolonged sitting, standing, or walking.

Furthermore, even the invalid FCE determined that claimant was capable of

performing at least sedentary work.  Based upon the note from Dr. Blankenship and the

evaluation, I do not find that claimant suffered a total incapacity to earn wages beginning

November 26, 2018 and continuing through a date yet to be determined.

It should be noted that it is certainly possible that claimant may become totally

incapacitated from earning wages while undergoing the surgical procedure recommended

by Dr. Blankenship.  However, such a finding at this time would be premature.  In short, I

simply find that claimant has failed to meet her burden of proving by a preponderance of

the evidence that she is entitled to additional temporary total disability benefits beginning

November 26, 2018 and continuing through a date yet to be determined as of the time of
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the hearing. 

AWARD

Claimant has met her burden of proving by a preponderance of the evidence that

she is entitled to additional medical treatment for her compensable injury.  This includes

surgery proposed by Dr. Blankenship.  Claimant has failed to meet her burden of proving

by a preponderance of the evidence that she is entitled to temporary total disability benefits

beginning November 26, 2018 and continuing through a date yet to be determined.

Pursuant to A.C.A. §11-9-715(a)(1)(B)(ii), attorney fees are awarded “only on the

amount of compensation for indemnity benefits controverted and awarded.”   Here, no

indemnity benefits were controverted and awarded; therefore, no attorney fee has been

awarded.   Instead, claimant’s attorney is free to voluntarily contract with the medical

providers pursuant to A.C.A. §11-9-715(a)(4).

IT IS SO ORDERED.

                                                                                     
GREGORY K. STEWART
ADMINISTRATIVE LAW JUDGE


