
BEFORE THE ARKANSAS WORKERS' COMPENSATION COMMISSION

WCC NO. G700922

DWIGHT FULFER, Employee     CLAIMANT

UNIVERSITY OF ARKANSAS, Employer    RESPONDENT #1

PUBLIC EMPLOYEE CLAIMS DIVISION, Carrier    RESPONDENT #1

DEATH & PERMANENT TOTAL DISABILITY TRUST FUND              RESPONDENT #2

OPINION FILED JANUARY 9, 2019

Hearing before ADMINISTRATIVE LAW JUDGE GREGORY K. STEWART in Springdale,
Washington County, Arkansas.

Claimant represented by JASON M. HATFIELD, Attorney, Springdale, Arkansas.

Respondent #1 represented by ROBERT H. MONTGOMERY, Attorney, Little Rock,
Arkansas.

Respondent #2 represented by CHRISTY L. KING, Attorney, Little Rock, Arkansas;
although not participating in hearing.

STATEMENT OF THE CASE

On December 12, 2018, the above captioned claim came on for a hearing at

Springdale, Arkansas.   A pre-hearing conference was conducted on August 22, 2018, and

a pre-hearing order was filed on that same date.   A copy of the pre-hearing order has

been marked Commission's Exhibit #1 and made a part of the record without objection.

At the pre-hearing conference the parties agreed to the following stipulations:

1.   The Arkansas Workers’ Compensation Commission has jurisdiction of the within

claim.

2.   The employee/employer/carrier relationship existed between the claimant and

respondent #1 on January 31, 2017.

3.   The claimant sustained a compensable lumbar spine injury on January 31,

2017.
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4.   The claimant reached maximum medical improvement on May 21, 2018.

5.   The claimant was earning an average weekly wage of $333.93 on January 31,

2017 which would entitle him to compensation at the weekly rates of $223.00 for total

disability benefits and $167.00 for permanent partial disability benefits.

6.   Respondent #1 accepted and paid permanent partial disability benefits based

on a 16% rating to the body as a whole.

At the pre-hearing conference the parties agreed to litigate the following issues:

1.   Claimant’s entitlement to permanent total disability benefits.

2.   Attorney’s fee.  

The claimant contends that he is permanently and totally disabled, and that his

attorney is entitled to a controverted attorney’s fee on all additional benefits awarded.

Respondent #1 contends that the claimant is not permanently and totally disabled. 

Respondent #1 contends claimant has reached maximum medical improvement and that

all appropriate benefits have been paid.  The claimant underwent a functional capacity

evaluation and demonstrated the ability to perform work in the sedentary classification of

work.  Respondent #1 contends the claimant is not permanently and totally disabled nor

is he entitled to wage loss disability benefits based on information currently available.

Respondent #2 contends that if the claimant is found to be permanently and totally

disabled, the Trust Fund stands ready to commence weekly benefits in compliance with

A.C.A. §11-9-502.  Therefore, the Trust Fund has not controverted the claimant’s

entitlement to benefits.

From a review of the record as a whole, to include medical reports, documents, and

other matters properly before the Commission, and having had an opportunity to hear the

testimony of the witnesses and to observe their demeanor, the following findings of fact

and conclusions of law are made in accordance with A.C.A. §11-9-704:
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FINDINGS OF FACT & CONCLUSIONS OF LAW

1.  The stipulations agreed to by the parties at a pre-hearing conference conducted

on August 22, 2018 and contained in a pre-hearing order filed that same date are hereby

accepted as fact.

2.   Claimant has met his burden of proving by a preponderance of the evidence that

he is permanently totally disabled as a result of his compensable lumbar spine injury of

January 31, 2017.  

3.   Respondent #1 has controverted claimant’s entitlement to permanent benefits

in excess of the 16% impairment rating previously paid.  Respondent #1 is liable for a fee

on all benefits it owes claimant pursuant to the award of permanent total disability benefits.

4.   Respondent #2 did not controvert claimant’s entitlement to permanent total

disability benefits and does not owe an attorney fee.  However, respondent #2 is ordered

to withhold the claimant’s portion of the attorney fee from benefits it will pay to claimant at

the appropriate time.     

FACTUAL BACKGROUND

The claimant is a 58-year-old high school graduate.  After graduating from high

school the claimant performed various jobs, all involving manual labor.  As a result of those

jobs, claimant suffered injuries to his left knee, his right shoulder, and suffered a partial

amputation of his right little finger.  In approximately 1998 the claimant had undergone

three knee operations, a right arm surgery, and had problems with his hearing and suffered

from clinical depression.  As a result, claimant filed for and received social security

disability benefits.

At some point after he was on disability claimant became employed part-time driving

a school bus for Springdale Public Schools.  Thereafter, claimant worked additional part-

time jobs as a gas station attendant and car wash attendant.  In 2014 the claimant became
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employed by the respondent driving a bus and working part-time.  Sometime in 2016 or

2017 claimant became employed full time by respondent #1 and quit receiving social

security disability benefits.

Claimant’s testimony and the medical evidence indicate that claimant made

complaints of low back pain following an incident on March 18, 2015 when he slipped on

the lower step of the bus he was driving.   Claimant came under the care of Dr. Luke Knox,

neurosurgeon, who diagnosed claimant’s condition as spondylolisthesis, lumbar

radiculopathy, and lumbago.  Dr. Knox ordered an MRI scan of the claimant’s lumbar spine

which according to his report of July 8, 2015 revealed bilateral pars defect at L5-S1 with

some neuroforaminal encroachment as well as findings present at L3-4 and L2-3.  Dr.

Knox was of the opinion that claimant should avoid surgery and treat with activity restriction

as well as non-steroidal medication.  In addition to Dr. Knox, claimant was also evaluated

by Dr. Mangels, neurosurgeon.  In a report dated February 29, 2016 Dr. Mangels

recommended that claimant see Dr. Cannon for an epidural steroid injection.  In a report

dated March 23, 2016, Dr. Knox indicated that claimant had reached maximum medical

improvement and assigned claimant a 7% impairment rating.  

During this time the claimant continued to work for the respondent and he suffered

an admittedly compensable injury to his lumbar spine on January 31, 2017.  Claimant

testified that on that date a lady had fallen out of her wheelchair and as he was assisting

her by picking her up to put her back in the wheelchair he felt a severe pain in his lower

back.  Following this incident claimant again came under the care of Dr. Knox who in his

report dated February 2, 2017 indicated that claimant’s most recent MRI scan showed a

herniated disc at the L3-4 level.  Dr. Knox recommended epidural steroid injections and

when claimant’s complaints did not resolve, he indicated in his report of June 1, 2017 that

claimant was a surgical candidate and referred him for a neurosurgical consultation.

Claimant was again evaluated by Dr. Mangels who performed a lumbar fusion at L5-
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1 with decompression at L3-4 on August 15, 2017.  Following claimant’s surgery he

continued to have complaints involving his low back as well as radicular pain.  Claimant

was treated with a bone stimulator, physical therapy, and medication. 

In a report dated May 21, 2018, Dr. Mangels indicated that claimant had reached

maximum medical improvement.  Subsequent to that release claimant underwent a

functional capacities evaluation on June 6, 2018.  As a part of that evaluation, claimant

was assigned an impairment rating equal to 16% to the body as a whole with which Dr. 

Mangels agreed.  Respondent #1 accepted and paid permanent partial disability benefits

equal to that 16% impairment rating.

Claimant has filed this claim contending that he is permanently totally disabled as

a result of his compensable injury.  

ADJUDICATION

Permanent total disability is defined by A.C.A. §11-9-519(e)(1) as “inability, because

of compensable injury or occupational disease, to earn any meaningful wages in the same

or other employment.”  Furthermore, claimant has the burden of proving an inability to earn

any meaningful wage in the same or other employment.  A.C.A. §11-9-519(e)(2).

In determining whether a claimant is entitled to permanent benefits in excess of the

permanent physical impairment, the Commission may take into account various factors. 

These factors include the percentage of permanent physical impairment as well as the

claimant’s age, education, work experience, and all other matters reasonably expected to

affect his future earning capacity.  A.C.A. §11-9-522(b)(1).

After reviewing the relevant wage loss factors in this case, I find that claimant has

met his burden of proving by a preponderance of the evidence that he is permanently

totally disabled as a result of his compensable injury.

First, as previously noted, the claimant is a 58-year-old high school graduate. 
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Claimant testified that he had performed various physical labor jobs following his high

school graduation.  These jobs included driving a forklift for Cargill; mounting tires for

Montgomery Ward; installing wheel molds into casting machines and driving a forklift for

Superior Wheel; and working at three different produce companies delivering produce and

unloading trucks.  In addition, claimant also testified that he drove a forklift for Tyson Foods

for a period of time.  All of these jobs were performed by claimant prior to his drawing

social security disability benefits.  After claimant began drawing social security disability

benefits, he returned to work on a part-time basis driving a school bus for Springdale Public

Schools.  In addition, claimant also performed part-time work as a gas station attendant

and as a car wash attendant.  Finally, claimant began driving a bus for respondent #1 on

a part-time basis before performing that job on a full-time basis and discontinuing his social

security disability payments.

As previously noted, claimant has been assigned a permanent physical impairment

rating in an amount equal to 16% to the body as a whole which was accepted and paid by

respondent #1.  

A review of Dr. Mangels’ medical records indicates that after claimant’s surgical

procedure, Dr. Mangels was of the opinion that claimant could return to work at light duty

with restrictions of alternating sitting and standing as required by the claimant.  He also

indicated that claimant could lift up to 30 pounds.  In his report of May 21, 2018, Dr.

Mangels released claimant at maximum medical improvement and assigned permanent

restrictions of no lifting more than 30 pounds; alternating sitting and standing as required;

and limiting sitting for no more than 30 minutes at a time.  After this evaluation by Dr.

Mangels, Dr. Mangels referred claimant for a functional capacities evaluation which was

performed on June 6, 2018.  The restrictions imposed at the functional capacities

evaluation were more restrictive than those previously imposed by Dr. Mangels.  First, it

should be noted that claimant gave a reliable effort on his functional capacities evaluation
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with 51 of 51 consistency measures within expected limits.  The evaluation determined that

claimant was only capable of working in jobs classified as sedentary.  The evaluation also

noted that claimant could only walk occasionally with his cane and that balance deficits

were observed.  The evaluation determined that claimant could only occasionally lift/carry

15 pounds.  

Perhaps the most important evidence in this case regarding claimant’s ability to

return to work are the opinions of two vocational rehabilitation experts, Heather Taylor and

Dr. Tanya Owen.  Respondent #1 had claimant evaluated by Heather Taylor, a vocational

rehabilitation consultant, who authored a report dated September 14, 2018.  In her report

Taylor indicated that her labor market survey did not reflect any sedentary jobs for which

claimant would qualify.  More importantly, she indicated that claimant did not have any

transferrable skills and that jobs that are considered sedentary and unskilled/semi-skilled

constitute approximately 1% of the labor market.  It was her opinion that claimant’s attempt

to return to the work force would be unsuccessful.

As of the date of this report, I was not able to I identify any
current job openings that he would qualify for from a skill and
educational standpoint that would also fit within the Sedentary
category.  There were, and are, numerous jobs in his current
labor market area that are in a Sedentary category, but he
lacks the required skills to be able to perform or qualify for
them.

***

Despite having multiple injuries and disabilities over the last
twenty years, Mr. Fulfer was motivated to remain in the
workforce even if it was on a part-time basis most of that time. 
Unfortunately, his last injury has resulted in him having
permanent Sedentary work restrictions.  As of this date, the
labor market in his area did not reflect any sedentary jobs that
he would qualify for.

For example, the sedentary job openings currently in his work
area, that I observed, included jobs such as a secretary, data
entry clerk, hospital registrar, office clerk, receptionist, and
banker.  Although these types of jobs may be physically
appropriate for Mr. Fulfer, these all require experience in areas
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such as heavy data entry, knowledge of how to use various
software programs, extensive computer skills and
bookkeeping.  Unfortunately, from his past work history, he has
never acquired these types of skills, and he will not be able to
be formally re-trained to acquire such skills.

If he were to return to the workforce, he would require a
Sedentary job in an unskilled/semi-skilled category. 
Unfortunately, jobs that are sedentary and unskilled/semi-
skilled are about 1% of the labor market.  Per the DOT,
sedentary jobs make up approximately 11% of the labor
market.  Of that, the majority are skilled jobs.

It is my opinion, Mr. Fulfer would have a difficult time at
returning to the workforce in the future with his access to jobs
limited by his Sedentary restrictions and limited by his lack of
skills required for most sedentary jobs.  More than likely, his
return to the workforce will be unsuccessful.   (Emphasis
added.)

Testifying at the hearing was Dr. Tanya Owen, a vocational rehabilitation expert. 

Owen testified that she had reviewed claimant’s medical records as well as the functional

capacities evaluation which had limited claimant to sedentary type work.  Owen also

testified that she met with claimant on November 16, 2018, and performed a Minnesota

Clerical Test to determine claimant’s clerical capacities.  Owen testified that there are two

parts to this test, and that claimant performed between the 1st and 5th percentile on one test

and between the 10th and 20th percentile on the other.

Owen specifically testified that claimant did not have any transferrable skills from

his past jobs and that only 1% of all jobs fall into the category of sedentary, unskilled work.

Q. Did you and Heather both find that he would only be
capable of sedentary, unskilled work?

A. Yes, we did.  Yeah.

Q. Okay.

A. He didn’t have transferable skills from his past work. 
That’s right.

Q. And what percentage of all job titles fall in that
sedentary, unskilled work?
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A. One.  One percent.

Q. One percent.  She he would only be able - - based on
his restrictions and his capacity, he would only be
qualified to do jobs in 1 percent of all of the job titles?

A. Yes.

Owen also testified that she performed a job search and did not find any jobs

available for which claimant would qualify.

Finally, and most significantly, Owen testified that it was “highly improbable” that

claimant would be able to return to employment and earn any meaningful wage.

Q. Do you have an opinion as to whether or not he will be
able to return to employment and earn any meaningful
wage in the unskilled, sedentary position?

A. Again, I’m not going to say it’s impossible.  I think it is
highly improbable.

***

Q. And as we are listening to you today, do you think he is
employable?

A. I don’t think there is any chance of him working
competitively full-time year-round, part-time year-round. 
I think it’s just - - at this point in the game, I’m going to
stick with improbable.   (Emphasis added.)

I find the opinions of Taylor and Owen to be credible and entitled to great weight.

Based upon my review of the relevant wage loss factors present in this case,

particularly the opinions of Dr. Tanya Owen and Heather Taylor, I find that claimant has

met his burden of proving by a preponderance of the evidence that he is permanently

totally disabled as a result of his compensable injury.  I specifically find that claimant has

proven that due to his compensable injury he is unable to earn any meaningful wages in

the same or other employment.
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AWARD

Claimant has met his burden of proving by a preponderance of the evidence that

he is entitled to permanent total disability benefits as a result of his compensable lumbar

spine injury of January 31, 2017.   Respondent #1 has controverted claimant’s entitlement

to all benefits in excess of the 16% impairment rating previously paid.  Respondent #2 has

not controverted claimant’s entitlement to compensation benefits and therefore is not liable

for payment of an attorney fee.  However, respondent #2 is to withhold claimant’s portion

of the attorney fee from benefits it will pay claimant at the appropriate time in the future.

Pursuant to A.C.A. §11-9-715(a)(1)(B), claimant’s attorney is entitled to an attorney

fee in the amount of 25% of the compensation for indemnity benefits payable to the

claimant.   Thus, claimant’s attorney is entitled to a 25% attorney fee based upon the

indemnity benefits awarded.   This fee is to be paid one-half by the carrier and one-half by

the claimant.  

All sums herein accrued are payable in a lump sum without discount and this award

shall bear interest at the maximum legal rate until paid.

The respondents are ordered to pay the court reporter’s charges for preparing the

hearing transcript in the amount of $530.25.

IT IS SO ORDERED.

                                                                                   
GREGORY K. STEWART
ADMINISTRATIVE LAW JUDGE


