
BEFORE THE ARKANSAS WORKERS' COMPENSATION COMMISSION

WCC NO. G805521

TYLER DOREY, Employee CLAIMANT

HERB WILLIAMS d/b/a WILLIAMS BRUSH HOG
& TREE TRIMMING, Uninsured Employer RESPONDENT

OPINION FILED MARCH 15, 2019

Hearing before ADMINISTRATIVE LAW JUDGE ERIC PAUL WELLS in Springdale,
Washington County, Arkansas.

Claimant represented by JASON M. HATFIELD, Attorney at Law, Fayetteville, Arkansas.

Respondent is pro se.

STATEMENT OF THE CASE

On December 18, 2018, the above captioned claim came on for a hearing at

Springdale, Arkansas.   A pre-hearing conference was conducted on October 11, 2018,

and a Pre-hearing Order was filed on that same date.   A copy of the Pre-hearing Order

has been marked Commission's Exhibit No. 1 and made a part of the record without

objection.

At the pre-hearing conference the parties agreed  that there were no stipulations in

this matter.

By agreement of the parties the issues to litigate are limited to the following:

1. Whether the Arkansas Workers' Compensation Commission has jurisdiction of

this claim.

2. Whether there was an employee/employer relationship on September 19, 2016.

3. Whether claimant sustained an  injury in the form of two left finger amputations

on September 19, 2016.

4. Whether claimant is entitled to medical benefits.
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5. Whether claimant is entitled to temporary total disability benefits from September

19, 2016 to November 16, 2016.

6. Whether claimant is entitled to permanent partial disability benefits.

7. The claimant’s compensation rates.

8. Whether claimant’s attorney is entitled to an attorney’s fee.

The claimant's contentions are as follows:

“Claimant sustained two left finger amputations while working
under the direction of the Respondent on or about September
19, 2016. The Arkansas Workers’ Compensation Commission
possesses original exclusive jurisdiction to determine
jurisdiction pursuant to the rulings from the Arkansas Supreme
Court. Claimant reserves his right to request a transfer to
Circuit Court should the respondent fail to have workers’
compensation insurance. At the time of the injury, there were
three employees working, including Herb Williams.”

The respondents’ contentions are as follows:

“The respondent contends that the claimant was not an
employee of the employer/respondent at any time. The
respondent also contends that the claimant did not sustain a
compensable injury on September 19, 2016 and therefore is
not entitled to medical benefits, temporary total disability
benefits, or attorney’s fees.”

The claimant in this matter is a 25-year-old male who alleges that he sustained a

compensable injury in the form of a two finger amputation on September 19, 2016 while

employed by the uninsured respondent, Herb Williams, d/b/a Williams Brush Hog Tree

Trimming. The parties did not provide the Commission with any stipulations in this matter.

As such, the issue of jurisdiction and the employee/employer relationship must be

addressed. In review of the testimony, it is clear that the respondent had three employees -

the claimant; Jimmy Dutton, the claimant’s grandfather; and Mr. Herb Williams, the

operator/owner of the uninsured respondent business. I note that while Mr. Jimmy Dutton

was alive on September 19, 2016, he has since become deceased and was unavailable

as a witness at the time of the hearing in this matter. The claimant was asked on direct-
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examination about how he became into contact with the respondent and his relationship

with the respondent as follows:

Q    Okay.  How did you hear about Mr. Herb Williams and his
company?

 A    My grandfather.  And I have known him all of my life.

 Q    Okay.  What is your grandfather's name?

 A    Jimmy Dutton, D-U-T-T-O-N.

 Q    And did you grandfather, Jimmy Dutton, work for Mr.
Williams for years?

 A    Yes, sir.

 Q    Okay.  How many would you estimate?

 A    Fifteen or 20.

Q    And have you worked for Mr. Williams?

A    Yes, sir.

Q    Have other family members of yours worked for Mr.
Williams?

A    Yes, sir.

Q    Okay.  What kind of work did you do for Mr. Williams?

A    Weed eat and run a chainsaw.

Q    Okay.  And when was the last time that you worked for Mr.
Williams?

A    September 19th of '16.

Q    Okay.  What kind of business did Mr. Williams have?

A    Just brush hogging and tree work.

Q    Before September 19, 2016, about how long had you been
working for Mr. Williams?

A    Probably a couple of weeks.

MR. HATFIELD:  May I approach, Your Honor?

 THE COURT:  You may.
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 Q    [BY MR. HATFIELD]:  I am going to show you a
photograph, Mr. Dorey.  We have marked it as Claimant's
Exhibit 2.  And there is a picture of a truck with a sign that says
brush hogging with Herbert Williams.  Did you take that photo?

 A    Yes, sir.

 Q    Is that the company that you worked for?

A    Yes, sir.

Q    And is that Mr. Williams' phone number?

A    Yes, sir.

Q    Okay.  Who told you what time to be at work?

A    Mr. Williams.

Q    And typically where would you meet Mr. Williams for work?

A    The IHOP in Rogers.

Q    And how would you get to his various jobs?

A    Riding with him.

Q    Okay.  So is that the way it worked almost all the time is
you would meet at the IHOP in Rogers, get in Mr. Williams'
truck, and he would take you to wherever job you were
working?

A    Yes, sir.

Q    Who decided what time you would quit work?

A    Mr. Williams.

Q    Who decided what time you would take lunch?

 A    Mr. Williams.

 Q    Who determined your rate of pay?

 A    Mr. Williams.

 Q    How much was that rate of pay?

 A    Ten dollars an hour.

 Q    And how many hours a week were you working?



DOREY (G805521) 5

 A    Forty.

 Q    Okay.  And did you intend to continue working 40 hours a
week for Mr. Williams?

A    Yes, sir.

Q    Who paid you?

A    Mr. Williams.

Q    And how did he pay you:  Cash or check or both?

A    Cash and one check.

Q    Okay.  And where was the check from?

A    First National Bank in Rogers.

Q    Okay.  What would you consider your job title or
description?

A    Laborer.

Q    Okay.  And who provided all of the tools?

A    Mr. Williams.

Q    What kind of tools were used?

A    Chainsaws, brush hogs, weed eaters.  Basic stuff like that.

 Q    Okay.  Did you provide any of your own tools?

 A    No, sir.

Q    And typically, who did the brush hogging?

 A    Mr. Williams.

 Q    And typically what did you do?

 A    Run the chainsaw or the weed eater.

 Q    Okay.  Who told you where to work and what needed to be
done for the day?

 A    Mr. Williams.

Q    Who provided supplies like gas and chainsaw oil; that kind
of stuff?
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A    Mr. Williams.

Q    On the day of your injury, who was all working on the job?

A    Me, Mr. Williams, and my grandfather.

Q    Okay.  And what were each of you doing on the job that
particular day?

A    He was brush hogging and we were weed eating.

Q    Okay.  So when you say he, who are you talking about?

A    Mr. Williams.

Q    And when you say we, who are you talking about?

A    Me and my grandfather.

The only witness for the uninsured respondent was Mr. Herb Williams. He did not

dispute any of the claimant’s testimony other than he believed that the claimant worked

part-time rather than full-time. The claimant alleges that he worked a 40-hour work week.

Following is Mr. Williams’ cross-examination testimony in this matter:

Q    Mr. Williams, was Mr. Dorey working for you?

A    Part time.

Q    Okay.

A    It wasn't no full-time employ like he said.

Q    You provided all the equipment?

A    Yes, sir.

 Q    You provided the job, the customers?

 A    Yes.

 Q    You provided the work?

 A    Well, I knew his brothers and brother-in-laws and sisters
and everybody, but I never had really met him.  And his
grandpa the evening before told me that he needed some  
help and he wasn't able to do all the weed eating.  And I  said,
"Well, do you know of anybody?"  And he said, "Well,  I've got
a grandson that can help."  He was unemployed at the time.
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Q    I am going to stop you, Mr. Williams.  I am just  asking did
you provide the customer or the work?  It was your work; right?

A    Yes, sir.

Q    Okay.  And you provided the chainsaws and the weed
eaters and all that kind of stuff?

A    There weren't no chainsaws involved.  Just the weed
eating.

Q    Okay.  On this particular day, it was just weed eaters?

A    Yes.

Q    And you provided the gas and all that?

A    Yes.

Q    And you met at the IHOP and picked up Mr. Dorey and
you took him to the job?

 A    I'm sorry?

Q    You met at the IHOP and picked up Mr. Dorey and took
him to the job?

 A    Did what, now?

 Q    Did you take Mr. Dorey to the job that day?

 A    Yes. 

The claimant has proven by a preponderance of the evidence that the Commission

has jurisdiction of this matter and that the employee/employer relationship existed on or

about September 19, 2016 between the claimant and the uninsured respondent. 

The claimant was asked on direct examination to describe his alleged September

19, 2016 injury and the events shortly afterwards as follows:

Q    What happened on September 19, 2016, when you were
injured?

A    Me and my grandfather were weed eating and we had
come over to fill up.  And then Mr. Williams had directed us to
adjust the deck on the brush hog and my grandpa gone on the
side and pulled a pin.  And I got on one and pulled a pin. And
then went to -- we was like parked in a ditch and then grabbed
the mount.  I was going to grab a hammer or something.  And
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then Mr. Williams was saying something, but anyway, the
brush hog mount came up and cut my fingers, long story short.

 Q    Did everyone see it?

A    Yeah.

Q    I mean by everyone, did your grandpa and Mr. Williams
see the incident?

A    Yes.

Q    Were you bleeding?

A    Yes, sir.

Q    Okay.  And what did Mr. Williams tell you to do?

A    Load all the stuff into the trailer and unhook the trailer
before we went to the hospital.

Q    Okay.  Who went to the hospital?

A    Me and my grandfather.

Q    Okay.  So did Mr. Williams continue working while you and
your grandfather loaded up the stuff and went to the hospital?

A    Yes, sir.

Q    Did you tell Mr. Williams which hospital you were going to?

 A    I don't remember.

 Q    Okay.  Which hospital did you go to?

 A    Northwest in Bentonville.

MR. HATFIELD:  May I approach?

THE COURT:  You may.

 Q    [BY MR. HATFIELD]:  I am going to show you a medical
record.  It is Exhibit 1, Page 2.  Under history it says, "He was
working on a brush hog when it fell and smashed the tip of his
fingers.  He has amputated the tips of these fingers."  Is that
something you told the hospital when you arrived?

A    Yes, sir.

Q    You told them you were working on a brush hog and that
is how the fingers were amputated?
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A    Yes, sir.

Q    What did they do for you at the hospital?

A    They gave me shots and medicine and gave me a surgery
appointment the next day.

Q    And that brush hog you were referring to, was that Mr.
Williams' brush hog?

A    Yes, sir.

Q    And at the time that you were injured, who was directing
you as to what to do on the brush hog?

A    Mr. Williams.

Q    Okay.  Where was this job that you were working on 
September 19, 2016?

A    In Bentonville behind Guess Who? liquor.

Q    And in regard to these different jobs, whether it was brush
hogging, weed eating, chainsawing, who was the person that
obtained all the customers in that work?

A    Mr. Williams.

Q    Okay.  Did you even know who the customers were?

A    No, sir.

Q    Okay.  Did Mr. Williams offer to pay for any of your
hospital visits or doctor visits?

A    No, sir.

Mr. Williams gave the following direct examination testimony about the incident the

alleges on September 19, 2016 as follows:

MR. WILLIAMS:  Well, like I started to say a while ago, this
was a freak thing.  The young gentleman, my personal opinion,
he doesn't take orders.  He doesn't follow  orders.  So we both
told him, his grandpa and I both told him whatever you do,
don't touch nothing under it.  Don't do anything.

And we were over at the pickup getting us a drink and some
more wrenches and the next thing we knew, he was 
screaming and hollering and holding his hand.  I didn't blame
him for that.  You know, I am sure it hurt, but . . .  I  guess that
is about all I need to say.



DOREY (G805521) 10

The claimant was admitted to Northwest Medical Center on September 19, 2016

with amputations to two of his left fingers as he alleges. Following is the history of present

illness portion of the emergency department report from that visit found at Claimant’s

Exhibit 1, Page 2:

History of Present Illness:
Patient is a 22-year-old male presenting with left third and
fourth finger injury. He was working on a brush hog when it fell
and smashed the tip of his fingers. He has amputation to the
tips of these fingers. His tetanus needs updated. There are no
other injuries. 

The medical records placed into evidence by the claimant certainly support his

claim.   Following is a medical record entitled “Discharge Summary” found at Claimant’s

Exhibit 1, Page 39. That record dated September 20, 2016 documents much of the

claimant’s medical treatment for his alleged injury found at Claimant’s Exhibit 1, Page 39:

DISCHARGE SUMMARY

DICTATED BY: Lekkala, Jyothirmayi MD

DISCHARGE DIAGNOSES:

1. Postoperative pain of the left hand status post traumatic
amputation and surgical repair.

2. Tobacco use.

BRIEF HOSPITAL SUMMARY: This is a 22-year-old
gentleman who had an accidental amputation of his left 3rd and
4th digits after a brush hog fell onto his hand, and this resulted
in complete amputation. He had surgery done by Dr. Taylor on
September 19 and his fingers were reattached. Post surgery,
the patient was discharged on narcotics for pain; however, the
patient continued to have significant pain and had presented
twice to the emergency department. The patient was admitted
to the hospital and placed under observation for 24 hours for
management of postoperative pain. He was seen by Dr. Taylor
as a consult and his postoperative would look good with no
evidence of infection or cellulitis. The patient’s pain was
controlled with IV medications and then was transitioned to
p.o. He is being discharged home. The patient was not given
any additional scripts for narcotics or pain medications as he
was prescribed Dilaudid and hydrocodone/Tylenol in the last
couple of days. The patient is to continue with these
medications at home. The plan was discussed with the
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patient’s family, the patient’s mother at bedside and with the
patient, and all of their questions were answered and they
verbalized understanding.

The claimant is able to prove the existence of objective medical evidence of an

amputation of his left and fourth left fingers. He is also able to prove a causal connection

between the objective medical evidence and the incident he alleges. The claimant has

proven by a preponderance of the evidence that he sustained a compensable injury to his

third and fourth fingers of his left hand in the form of amputation. After review of the

medical records submitted into evidence, I find the treatment provided in the medical

records to be reasonable and necessary medical treatment for the claimant’s compensable

amputation injury.

The claimant has also asked the Commission to determine his entitlement to

temporary total disability benefits from September 19, 2016 to November 16, 2016. The

claimant was released from care on November 16, 2016 by Dr. Taylor and has since found

new employment. The claimant is entitled to temporary total disability benefits from

September 20, 2016 until November 16, 2016. The claimant testified that he was not

offered light duty work during this time period nor did the uninsured respondent allege that

it offer any light duty work during that period of time. 

The claimant has also asked the Commission to determine whether he is entitled

to permanent partial disability benefits due to the amputations of his “distal phalanges of

the left third and fourth fingers”. As these injuries are scheduled injuries under the

Arkansas Workers’ Compensation Act, they are valued at 24 weeks for the third finger

amputation and 19 weeks for the fourth finger amputation. However, both amputations

occurred at or above the first phalanges. Given the claimant’s injury and the surgical

procedure performed as found at Claimant’s exhibit, page 10, the claimant is only entitled

to half of the weekly value for amputations of the third and fourth fingers.
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The Commission has also been asked to determine the claimant’s compensation

rates. The claimant gave credible testimony that he earned $10.00 per hour and worked

40 hours per week. The uninsured respondent did not dispute that, other than to say that

the claimant was a part-time employee. I give the claimant’s testimony more weight than

that of Mr. Williams, the uninsured respondent. As such, I find the claimant’s average

weekly wage to be $400.00 per week. The claimant would thus be entitled to a temporary

total disability rate of $267.00 per week and a permanent partial disability rate of $200.00

per week.

From a review of the record as a whole, to include medical reports, documents, and

other matters properly before the Commission, and having had an opportunity to hear the

testimony of the witnesses and to observe their demeanor, the following findings of fact

and conclusions of law are made in accordance with A.C.A. §11-9-704:

FINDINGS OF FACT & CONCLUSIONS OF LAW

1. The stipulations agreed to by the parties at the pre-hearing conference conducted

on October 11, 2018, and contained in a Pre-hearing Order filed that same date, are

hereby accepted as fact.

2. The claimant has proven by a preponderance of the evidence that the Arkansas

Workers’ Compensation Commission has jurisdiction of this claim.

3. The claimant has proven by a preponderance of the evidence that the

employee/employer relationship existed on September 19, 2016.

4. The claimant has proven by a preponderance of the evidence that he sustained

a compensable injury in the form of two left finger amputations on September 19, 2016.

5. The claimant has proven by a preponderance of the evidence that he is entitled

to medical benefits associated with his compensable injury.

6. The claimant has proven by a preponderance of the evidence that he is entitled

to temporary total disability benefits from September 20, 2016 to November 16, 2016.
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7. The claimant has proven by a preponderance of the evidence that he is entitled

to permanent partial disability benefits for the amputation of his left third and fourth fingers

above the first phalanges in the form of anatomical impairment.  This would entitle claimant

to permanent partial disability benefits of 12 weeks for the third finger and 9.5 weeks for

the fourth finger.

8. The claimant has proven by a preponderance of the evidence that his average

weekly wage is $400.00 per week, resulting in weekly compensation rates of $267.00 for

temporary total disability and $200.00 for permanent partial disability.

9. The claimant has proven by a preponderance of the evidence that his attorney

is entitled to an attorney’s fee in this matter commensurate with the Arkansas Workers’

Compensation Act.

ORDER

The uninsured respondent shall pay all medical bills related to the medical records

submitted into evidence in this matter as the treatment provided was reasonable and

necessary medical treatment for the claimant’s compensable injury. The respondent shall

pay temporary total disability benefits from September 20, 2016 to November 16, 2016 at

the rate of $267.00 per week. The respondent shall pay the claimant permanent partial

disability benefits of 12 weeks for the third finger and 9.5 weeks for the fourth finger at the

rate of $200.00 per week.  

Respondent shall pay to the claimant's attorney the maximum statutory attorney's

fee on the benefits awarded herein, with one half of said attorney's fee to be paid by the

respondents in addition to such benefits and one half of said attorney's fee to be withheld

by the respondents from such benefits pursuant to Ark. Code Ann. §11-9-715.

All benefits herein awarded which have heretofore accrued are payable in a lump

sum without discount.

This award shall bear the maximum legal rate of interest until paid.
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If they have not already done so, the respondents are directed to pay the court

reporter, VERONICA LANE, fees and expenses within thirty (30) days of receipt of the

invoice.

IT IS SO ORDERED.

                                                                        
       ERIC PAUL WELLS

       ADMINISTRATIVE LAW JUDGE


