
BEFORE THE ARKANSAS WORKERS' COMPENSATION COMMISSION

CLAIM NO. G801594

FRANK R. CARDINALE, Employee   CLAIMANT

NORTHWEST ARKANSAS DECORATIVE CONCRETE, RESPONDENT
Uninsured Employer

 OPINION FILED JANUARY 17, 2019     

Hearing before ADMINISTRATIVE LAW JUDGE AMY GRIMES, in Springdale, Washington
County, Arkansas.

Claimant represented by JASON M. HATFIELD, Attorney, Fayetteville, Arkansas.

Respondent is unrepresented; appearing at the hearing by TIM JORDAN, Rogers, Arkansas.

STATEMENT OF THE CASE

On November 1, 2018, the above captioned claim came before the Workers’ Compensation

Commission in Springdale, Arkansas, for a hearing.  A pre-hearing conference was conducted on August

21, 2018, and a pre hearing order filed that same date.  A copy of the pre-hearing order has been marked

as Commission’s Exhibit No. 1 and with modification and no objection is made part of the record. 

The parties agreed to the following stipulations:

1. The Arkansas Workers' Compensation Commission has jurisdiction of this case.

2. The employee/employer relationship existed on September 6, 2017.

3. The compensation rates are $333.00 for temporary total disability and $250.00 for

permanent partial disability.

The issues to be litigated are limited to the following:

1. Whether claimant sustained a compensable low back injury on September 6, 2017.

2. Whether claimant is entitled to medical treatment.

3. Whether claimant is entitled to temporary total disability benefits from November 29,
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2107 to September 17, 2018.

4. Attorney’s fee.

The claimant contends that “He sustained a compensable injury while working for respondent

on or about September 6, 2017.  At that time, claimant was in the course and scope of his employment

with respondent when he lifted a bag of concrete, injuring his low back.  Respondent did not have

workers’ compensation insurance and claimant continued working hoping the pain would resolve.  After

a few weeks claimant went to the emergency room and was later diagnosed with an annular tear at L4-5.

Dr. Luke Knox recommended a disc injection and later referred claimant for surgery.”

The respondent contends that “Claimant did not sustain an injury arising out of and in the

course of his employment as defined by the Arkansas Workers’ Compensation Act.”

The above stipulations are hereby accepted as fact.  From a review of the record as a whole to

include medical reports, documents, and having heard testimony and observed demeanor of all

witnesses, the following decision is rendered.  The claimant has proven by a preponderance of the

evidence that he sustained a compensable injury to his low back on September 6, 2017.  He has further

proven by the same standard that he is entitled to medical treatment for his compensable injury. 

Claimant has failed to prove his entitlement to temporary total disability or an attorney fee in this

matter.  

FACTUAL BACKGROUND

The claimant in this matter is a 31-year-old male who moved to Arkansas in 2017.  He began

working maintenance upon arriving in Arkansas.  The claimant stated that he worked six months in his

first job.  The claimant began working for the respondent in the summer of 2017.  The respondent in

this matter, Northwest Arkansas Decorative Concrete, is uninsured.  Tim Jordan is the owner of the

respondent and he  represented himself at the hearing in this matter.  The claimant stated that he began
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working for Tim Jordan when he became employed with the respondent.  The claimant found the job

with the respondent on a Craigslist job post.  The claimant testified the number listed for contact was

479-306-5159, which was the number for Tim Jordan.   Tim Jordan was performing work as Northwest

Arkansas Decorative Concrete.  The claimant stated that he began texting Tim Jordan on August 23,

2017 about the job offering.  The claimant stated that he and Jordan texted back and forth about work. 

Jordan asked the claimant’s last name, and told the claimant to begin a job at 8:00 a.m. “at Jeff’s”.  The

records in evidence reflect that text thread, as well as other texts related to work between the claimant

and the respondent. The texts reflect a time period in August and September of 2017 prior to the

claimant’s alleged injury.  

The claimant stated that he was paid by the respondent for work, sometimes by check and

sometimes in cash.  The claimant added that he was paid mostly in cash.  The claimant identified the

respondent, Tim Jordan, in the courtroom on the day of hearing.  The claimant continued to testify that 

Tim Jordan told him when and where to work, told the claimant when he could leave work, trained the

claimant, and determined the claimant’s rate of pay.  The claimant stated that the respondent also

provided tools for the claimant.   The claimant stated he was making $12.50 per hour working for the

respondent.  The claimant typically worked 40 hours per week. The claimant stated that his duties were

general labor, but he did mostly concrete work for the respondent.  The claimant stated that the

respondent had a Facebook page and advertised concrete work, including pool decks, stairways, etc. 

The claimant stated that the Facebook listing was “Northwest Arkansas Decorative Concrete.”  The

claimant stated that while he worked for the respondent, there was always at least three employees.

The claimant testified that on the day in question he twisted his back lifting an 80-pound bag

of concrete into a trailer while performing work on a patio in Rogers.  The claimant stated he told Mr.

Jordan that he had injured his back, and that Jordan’s response was to “be careful.”  The claimant
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continued to work, and added that his back got worse as he worked.  The claimant eventually sought

medical treatment on November 6, 2017.  The claimant was treated in the ER and reported the onset

of this injury as September 6, 2017.  The claimant advised the ER staff as to how he injured himself. 

The claimant further advised the respondent that he was treated in the ER the following day.  The

claimant stated that after advising the respondent about his ER visit, he was fired on November 7, 2017. 

The claimant next saw Dr. Knox as a referral from his ER treatment.  Dr. Knox ordered an

MRI.  The MRI conducted on November 29, 2017 reflects mild degenerative disc disease and foraminal

stenosis at L4-5 and L5-S1.   Dr. Knox placed the claimant on restrictions and recommended injections

and physical therapy.  The claimant stated he was placed on bending, lifting and stooping restrictions. 

Upon review of the MRI, Dr. Knox referred the claimant to Dr. Evans, a neurosurgeon.  The claimant

was seen by Dr. Evans who recommended surgery.  The claimant is requesting temporary total disability

from November 29, 2017 (date of MRI) to September 17, 2018.  The claimant stated that he returned

to work on light duty for Waste Management on September 17, 2018.  He added that at the time of the

hearing, he continued to work for Waste Management.  

The claimant testified that prior to the September 6, 2017 injury, he had no issues lifting,

including 80-pound bags of concrete.  He added that he had no restrictions on his work activities.  The

claimant stated that after September 6, 2017, he had issues lifting and mixing concrete.  He also began

to have issues bending and stooping.   The claimant entered several text messages into evidence which

are contained in the record.  The respondent reviewed the texts and stated he had no objection to their

introduction.  He added, “Had I had any knowledge of this looking back at these check stubs, I would

have known that he worked for me in August.” 

THE COURT: So Mr. Jordan, if I hear you correctly now, you
are not denying that Mr. Cardinale was employed by you back in
August, correct?
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MR. JORDAN: I have no reason to.

THE COURT: Okay.

MR. JORDAN:    Here’s proof for me that it is.  I would have
loved to have seen this before.

THE COURT: Mr. Jordan, at this point in time, I guess then I
need to circle back and readdress - - although Mr. Hatfield has solicited
some testimony related to the date of injury.  Now do you still contend
that this didn’t occur on September the 6th?

MR. JORDAN: No, I don’t.  It could have very well happened.

THE COURT:   All right.  So at this point, Mr. Hatfield, I’m
going to go back and - - no, I think I’ll leave it alone.  I won’t make any
changes to the Pre-Hearing Order, but Mr. Jordan, based on my
questioning and his comments related to the copies of the tests that you
have submitted, they will be entered into the record as Claimant’s
Exhibit No. 3, is now no longer contending that this did not happen
later in the month of September.  So the date we had first of September
the 6th of 2017, Mr. Jordan, you are no longer contending that this
accident did not happen on that date?

MR. JORDAN: I’m not.

DISCUSSION

The claimant in this matter has asked the Commission to determine if he suffered a

compensable low back injury on September 6, 2017.  He has also asked the Commission to determine

his entitlement to medical and temporary total disability benefits as well as an attorney fee.    A.C.A.

§11-9-102(4)(A)(i) defines compensable injury as:

“An accidental injury causing internal or external physical harm to the
body...arising out of and in the course of employment and which
requires medical services  or results in disability or death. An injury is
accidental only if it is caused by a specific incident and is identifiable by
time and place of occurrence.”

The claimant must prove by a preponderance of the evidence that he sustained a compensable
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injury as defined under A.C.A. §11-9-102(4)(A)(i). See also §11-9-102(4)(E)(i). Preponderance of the 

evidence means the evidence having greater weight or convincing force. Smith v. Magnet Cove Barium

 Corp., 212 Ark. 491, 206 S.W. 2d 442 (1947). Furthermore, to be compensable under the same burden,

the claimant must prove that the existence of  physical injury or damage is supported by medical

evidence. A.C.A. §11-9-102(4)(D) requires that a compensable injury must be established by medical

evidence.  The statute also requires that the medical evidence submitted be in the form of objective

findings.  Objective findings are defined in A.C.A. §11-9-102(16)(A)(i) as those findings which cannot

come under the voluntary control of the patient.  The statute requires that medical opinions addressing

compensability must be stated within a reasonable degree of medical certainty, A.C. A. §11-9-102(16)(B).

Here, the claimant stated that he was working for the respondent beginning in August of 2017. 

Text messages between the claimant and respondent confirm the claimant’s testimony.  Furthermore,

the claimant stated the he was directed in his work by Tim Jordan.  The respondent initially contested

the claimant’s injury claim, stating that the claimant did not work for the respondent.  By the conclusion

of the claimant’s testimony, Jordan admitted the claimant worked for the respondent at the time of the

injury.  That testimony is set out above.  Certainly, the claimant was working for the respondent  on

September 6, 2017 at the time of his low back injury.  

The claimant stated  he suffered a back injury on September 6, 2017 when he lifted an 80-pound

concrete bag.  He stated that he suffered pain and reported the issue, but continued to work.  His back

issues got worse as he continued to work.   The claimant sought medical treatment and was treated by

Dr. Knox and Dr. Evans after emergency medical treatment.  An MRI on November 29, 2017 revealed

mild degenerative disc disease and foraminal stenosis at L4-5 and L5-S1.  The claimant was fired by the

respondent on November 7, 2017, the day after his initial medical treatment.  The claimant stated that

he had no prior issues performing his work duties before September 6, 2017 or issues with his low back
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prior to that date.  Here, there are objective medical findings in the record related to the claimant’s low

back injury.  The MRI results revealed degenerative disc disease and foraminal stenosis.  While these

objective findings are pre-existing conditions, I find that they were aggravated by claimant’s work injury

on September 6, 2017.  Arkansas law has long held that a claimant may have a compensable injury in

the form of an aggravation of a pre-existing condition.  As such, I find that claimant has presented

objective findings of injury and that there is a causal connection to the work injury on September 6,

2017.  The claimant has proven by a preponderance of the evidence that he suffered a compensable low

back injury on September 6, 2017. He has proven this injury through medical evidence in the form of

objective medical findings.  Those findings are connected to the September 2017 accident while the

claimant worked for the respondent. 

 The claimant has next asked the Commission to determine his entitlement to medical treatment

related to his compensable low back injury.  The claimant has been found to have suffered a

compensable low back injury on September 6, 2017.    Arkansas Code Annotated §11-9-102(4)(F)(i)

states:

“When an employee is determined to have a compensable injury, the
employee is entitled to medical and temporary disability as provided by
this chapter.”

Once it is settled that the claimant has a compensable injury, the question of medical services

must be determined by looking at the facts in question and determining if the medical services are

reasonably necessary for the treatment of the claimant’s injury. A.C.A. §11-9-508(a) requires that: 

“The employer shall promptly provide for an injured employee such
medical, surgical, hospital, chiropractic, optometric, podiatric, and
nursing services and medicine, crutches, ambulatory devices, artificial
limbs, eyeglasses, contact lenses, hearing aids, and other apparatus as
may be reasonably necessary in connection with the injury received by
the employee.”

What constitutes reasonable and necessary treatment under A. C. A. §11-9-508(a) is a fact
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question for the Commission. Wright Contracting Co. v. Randall, 12 Ark App. 358, 676 S.W.2d 750

(1984).   The claimant here was treated for his injury with injections and physical therapy until such time

as a recommendation was made for surgery.  The claimant was working on light duty for Waste

Management with restrictions at the time of the hearing.  The medical records reflect the physicians’

notes that conservative treatment had not been successful, and Dr. Evans thereafter recommended

surgical treatment. 

After a review of the medical evidence provided in this matter, I find that  the medical treatment

received by the claimant was certainly reasonable and necessary for the treatment of his compensable

injury.  The claimant has proven by a preponderance of the evidence that the treatment provided and

requested is reasonable and necessary for the treatment of his compensable injuries from September 6,

2017.  He is entitled to have such treatment provided by the respondent.

Finally, the claimant  has asked the Commission to determine his entitlement to temporary total

disability from November 29, 2017 until September 17, 2018.  The claimant has suffered a compensable

unscheduled injury.  This injury is not set out as scheduled under A.C.A §11-9-521.  Suffering an

unscheduled compensable injury, the claimant might be entitled to temporary total disability if he is in

a healing period and has a total incapacity to earn wages, Arkansas State Highway & Transp. Dep’t. v.

Breshears, 272 Ark 244, 613 S.W. 2d 392(1981).  Here, the claimant was fired by the respondent on

November 7, 2017.  He continued medical treatment and underwent a MRI on November 29, 2017. 

There is no specific off-work documentation in the record related to this matter.  The claimant stated

that he was placed on restrictions as a result of the MRI.  The restrictions were no bending, stooping,

lifting or strenuous activity.   A review of the record reveals that the claimant did not work for the

respondent after being fired on November 7, 2017.  The claimant testified as follows: 

Q What restrictions did Dr. Knox give you after he saw your MRI
results?
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A No heavy lifting, bending, stooping or strenuous activity.

Q And that MRI, it was approximately November 29th, 2017?

A I believe so.

Q And that’s what we’ve asked this Court for wages from
November 29th, 2017, until September 17th, 2018.  And what is
the relevance of September 17th, 2018?

A I started a job with Waste Management.  It’s just light duty
though.

Q And are you continuing to work for Waste Management?

A Yes.

Q Have you had to ask off two dates because of these court
appearances?

A Yes.  October 4th and today.

The most common way to demonstrate that an employee is totally incapacitated from earning

wages is the use of the off-work slip from a treating physician.  However, the determination of whether

a claimant is in a healing period and totally incapacitated to earn wages is a factual determination to be

made by the Commission, and is not wholly dependent upon off-work slips from a physician, KII

Constr. Co. v. Crabtree, 78 Ark. App. 222, 79 S.W.3d 414 (2002).  Here, there is simply not enough

evidence in the record to support a finding that the claimant was totally incapacitated to earn wages. 

The claimant was fired and did not return to work until he was employed by Waste Management on

September 17, 2018.  However, there is no testimony or medical evidence presented that he was totally

incapacitated from earning wages due to his September 6, 2017 low back injury.  While the Commission

recognizes its ability to determine total incapacity with out a physician’s off-work slip, the claimant here

has failed to present  further facts that would allow the Commission to determine his total

incapacitation.  



 G801594 -Cardinale    -10-

The claimant has failed to prove by a preponderance of the evidence that he was incapacitated

from earning wages from November 29, 2017, the date of the MRI, until he returned to work for Waste

Management on September 17, 2018 with restrictions on light duty.  He has failed to prove by a

preponderance of the evidence that he is entitled to temporary total disability from November 29, 2017

until September 17, 2018. The claimant’s attorney is not entitled to a fee in this matter based on the

above findings.

FINDINGS OF FACT AND CONCLUSIONS OF LAW

1. The Arkansas Workers’ Compensation Commission has jurisdiction of this claim.

2. The proposed stipulations set forth above are hereby accepted as fact.

3. The claimant has proven by a preponderance of the evidence that he suffered a

compensable injury to his low back on September 6, 2017.  He has proven the

compensable injury by submitting medical evidence in the form of objective medical

findings to support a finding of an aggravation of his degenerative back condition.  He

has proven a causal connection between the findings and the work accident on

September 6, 2017.

4. The claimant has also by the same standard proven that the requested medical treatment

is reasonable and necessary for the treatment of his compensable low back injury from

September 6, 2017.  He is entitled to such treatment.

5. The claimant has failed to prove by a preponderance of the evidence that he is entitled

to temporary total disability from November 29, 2017 until September 17, 2018.  

6. The claimant’s attorney is not entitled to a fee in this matter based on the above

findings.

0
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ORDER

The claimant has been found to have suffered a compensable low back injury on September 6, 

2017.  He is entitled to the requested medical treatment in this matter.  He is not entitled to temporary

total disability from November 29, 2017 to September 17, 2018.  The claimant’s attorney is not  entitled

to a fee in this matter based on the above findings and conclusions.

IT IS SO ORDERED.

                                                                                   
AMY GRIMES
ADMINISTRATIVE LAW JUDGE


