
BEFORE THE ARKANSAS WORKERS' COMPENSATION COMMISSION

WCC NO.  G609013

JOHN DONAHUE, Employee     CLAIMANT

CITY OF ROGERS, Employer            RESPONDENT

ARKANSAS MUNICIPAL LEAGUE WCT, Carrier        RESPONDENT

OPINION FILED AUGUST 15, 2018

Hearing before ADMINISTRATIVE LAW JUDGE GREGORY K. STEWART in Springdale,
Washington County, Arkansas.

Claimant represented by JASON HATFIELD, Attorney, Springdale,  Arkansas.

Respondents represented by KATIE BODENHAMER, Attorney, Little Rock, Arkansas.

STATEMENT OF THE CASE

On July 25, 2018, the above captioned claim came on for a hearing at Springdale,

Arkansas.   A pre-hearing conference was conducted on June 6, 2018, and a pre-hearing

order was filed on that same date.   A copy of the pre-hearing order has been marked

Commission's Exhibit #1 and made a part of the record without objection.

At the pre-hearing conference the parties agreed to the following stipulations:

1.   The Arkansas Workers’ Compensation Commission has jurisdiction of the within

claim.

2.  The employee/employer/carrier relationship existed among the parties on

November 1, 2016.

3.   The claimant sustained a compensable injury to his left knee on November 1,

2016.

At the time of the hearing the parties agreed to stipulate that claimant earned an

average weekly wage of $886.00 which would entitle him to compensation at the rates of

$591.00 for total disability benefits and $443.00 for permanent partial disability benefits.

At the pre-hearing conference the parties agreed to litigate the following issues:
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1.   Claimant’s entitlement to additional medical treatment, including surgery by Dr.

Arnold.

2.   Temporary total disability benefits from February 15, 2018 through a date yet

to be determined.

3.   Attorney fee.  

At the time of the hearing claimant modified his request for temporary total disability

benefits to begin as of April 9, 2018 and continuing through a date yet to be determined.

The claimant’s contentions are set forth in his pre-hearing questionnaire attached

to Commission Exhibit A as Exhibit #1.  

The respondents contend the additional medical treatment sought by claimant is

related to a new injury to his left knee, and is not a recurrence of his previous work-related

injury.  Specifically, respondents contend that claimant’s initial compensable injury involved

a radial and horizontal tear of the medial meniscus, which was surgically repaired; and that

his most recent injury is due to a vertically oriented tear of the medial meniscus, which is

a different type of tear from the initial injury.  Further, respondents contend that claimant

cannot establish the cause of his recent knee injury, cannot define the specific incident that 

caused the recent knee injury, and cannot establish the time and place of occurrence of

his recent knee injury.  

From a review of the record as a whole, to include medical reports, documents, and

other matters properly before the Commission, and having had an opportunity to hear the

testimony of the witness and to observe his demeanor, the following findings of fact and

conclusions of law are made in accordance with A.C.A. §11-9-704:

FINDINGS OF FACT & CONCLUSIONS OF LAW

1.  The stipulations agreed to by the parties at a pre-hearing conference conducted

on June 6, 2018 and contained in a pre-hearing order filed that same date are hereby
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accepted as fact.

2.     The parties’ stipulation that claimant earned an average weekly wage of

$886.00 which would entitle him to compensation at the rates of $591.00 for total disability

benefits and $443.00 for permanent partial disability benefits is also hereby accepted as

fact.

3.   Claimant has met his burden of proving by a preponderance of the evidence that

he is entitled to additional medical treatment for his compensable left knee injury.  This

includes surgery recommended by Dr. Arnold.

4.   Claimant is entitled to temporary total disability benefits beginning April 9, 2018

and continuing through a date yet to be determined.

5.   Respondent has controverted claimant’s entitlement to all unpaid indemnity

benefits.

FACTUAL BACKGROUND

The claimant began working for respondent in 2005 as a building inspector. 

Claimant’s job duties required him to perform a visual inspection of new and remodeled

construction for both residential and commercial buildings.  This inspection required him

to walk on construction sites, climb ladders, walk up and down stairs, review crawl spaces,

and to squat and kneel.  Claimant testified that he normally performed 10 to 20 inspections

each day.  

Prior to November 1, 2016, the claimant developed problems with his right knee

which resulted in surgery.  Claimant testified that he missed approximately two weeks of

work and made a full recovery after that surgery.  He also testified that the right knee injury

did not limit his hobbies of riding a motorcycle, riding a bicycle, or gardening.

On November 1, 2016, the claimant suffered an admittedly compensable injury to

his left knee when he fell into a ditch while inspecting a water line and twisted the left knee. 
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Claimant initially received medical treatment from J. Daniel Nicholas, PA, at Arkansas

Occupational Health Clinic on November 21, 2016.  Nicholas diagnosed claimant’s

condition as a left knee sprain and prescribed the use of ice, over-the-counter anti-

inflammatories, and a knee brace.  In addition, claimant was released to return to work with

no restrictions.  Claimant was next evaluated by Nicholas on November 28, 2016, and was

complaining of constant pain with no improvement.  At that time Nicholas recommended

physical therapy.

When the physical therapy did not alleviate claimant’s condition, an MRI scan of

claimant’s left knee was performed on March 20, 2017.  Following that MRI scan claimant

was evaluated by Dr. MacLeod at Ozark Orthopedic Clinic on April 12, 2017.  Dr. MacLeod

indicated that the MRI scan revealed a complex tear of the medial meniscus as well as mild

degenerative joint disease.  Dr. MacLeod’s recommended treatment included an injection

and continued physical therapy.

When claimant returned to Dr. MacLeod on June 7, 2017, he noted that the physical

therapy and injection had provided only temporary relief and that claimant continued to

have mechanical symptoms with some occasional swelling and clicking.  Dr. MacLeod

recommended surgery to repair the torn medial meniscus and the surgery was performed

on July 5, 2017.  After the surgery claimant was released by Dr. MacLeod to return to sit

down duty initially and subsequently to full duty.  Claimant testified that after he returned

to work he continued to have difficulty going up and down stairs, climbing ladders, bending

and stooping.  This is reflected in Dr. MacLeod’s medical report of August 15, 2017.  As

a result of those continued complaints, Dr. MacLeod recommended additional physical

therapy.  The medical report from Dr. MacLeod dated September 26, 2017 indicates that

claimant is doing well with his physical therapy and that claimant was pleased with his

progress.  On December 29, 2017, Dr. MacLeod indicated that claimant should continue

to use anti-inflammatories and a brace as needed.  He also opined that claimant had
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reached maximum medical improvement and assigned no impairment rating.  

Following claimant’s release by Dr. MacLeod, claimant filed for and received a

change of physician to Dr. Arnold.  Claimant’s initial evaluation with Dr. Arnold occurred

on February 15, 2018.  Dr. Arnold’s report of that date indicates that his examination

revealed a possible recurrent meniscus tear and he ordered a second MRI scan.  This MRI

scan was performed on March 5, 2018, and according to Dr. Arnold’s report of March 8,

2018, the scan revealed a recurrent medial meniscus tear for which he recommended an

arthroscopic procedure.

Respondent has not accepted liability for the arthroscopic procedure recommended

by Dr. Arnold and as a result claimant has filed this claim contending that he is entitled to

additional medical treatment, including the surgery recommended by Dr. Arnold.  He also

seeks payment of temporary total disability benefits and a controverted attorney fee.

 

ADJUDICATION

Claimant has the burden of proving by a preponderance of the evidence that

medical treatment is reasonable and necessary.  Stone v. Dollar General Stores, 91 Ark.

App. 260, 209 S.W. 3d 445 (2005).  After reviewing the evidence in this case impartially,

without giving the benefit of the doubt to either party, I find that claimant has met his

burden of proof.

In response to Dr. Blankenship’s surgical recommendation, respondent had

claimant’s medical records reviewed by Dr. Christopher Tucker, an orthopedic surgeon,

who authored a report dated April 20, 2018.  In that report, Dr. Tucker indicates that he

reviewed the MRI reports of March 20, 2017 and March 5, 2018, as well as the operative

report of Dr. MacLeod dated July 5, 2017.  Dr. Tucker then answers a question which had

been proposed to him.

Is this a recurrent injury or a new injury?
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The initial tear included a radial and horizontal tear of the
medial meniscus.  This was surgically repaired and at the
completion of surgery, the meniscus was noted to have a
smooth edge.  The second MRI indicates a possible vertically
oriented tear which is a different type of tear from the initial
injury.  In conclusion, review of the provided imaging studies
and operative report, there is no evidence of re-injury of the
prior radial and horizontal tear of the medial meniscus.  The
current vertical tear is a new injury, and different type of tear,
unrelated to the prior meniscal injury.

In contrast to the opinion of Dr. Tucker is the opinion of Dr. Arnold.  It was the

opinion of Dr. Arnold that claimant’s current issue is directly related to his original

compensable injury.  In a letter to claimant’s attorney dated July 1, 2018, Dr. Arnold stated:

In response to your recent inquiry, as you know, Mr. Donohue
had a workers’ compensation injury to his left knee.  He had an
MRI on March 20, 2017, which revealed a complex tear of the
medial meniscus.  He underwent a scope on July 5, 2017, by
Dr. McCloud [sic] with a partial medial meniscectomy.  He has
had persistent pain about his left knee which has been
recalcitrant to physical therapy and anti-inflammatories. 
Repeat MRI on March 5, 2018, revealed a vertically oriented
tear of the medial meniscus.  It is my medical opinion that the
current tear is related to the original work injury.  As it is well
known, any injury which causes tear to the meniscus can
cause further tearing.  I do think that the current situation is
related to propagation of his tear related to his initial injury. He
had no pain prior to the injury.  He has had persistent pain
since his scope.  He has an MRI which reveals a tear.  I think
this is propagation of his initial injury.  (Emphasis added.)

Dr. Arnold again reiterated this opinion in his report of July 5, 2018, wherein he

stated:

PLAN: I had a lengthy discussion with him with the meniscus
tear.  Typically, the tear is in multi-planes.  I think he has either
(a.) had propagation of the preexisting tear, which would be
directly related to his work injury or (b.) has had a persistent
meniscus tear, which was not addressed at the time of the
arthroscopy.  I think the former is probably the most likely.  I
think he has had propagation of his initial meniscus tear and
this was directly related to his work injury.  As such, we will
recommend a repeat arthroscopy on his worker’s
compensation claim.   
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***
I did have the ability to view the review from his orthopedic
surgeon in Texas.  The physician did not have the ability to
examine John.  I have examined him on multiple occasions
and over this examination, he has had findings consistent with
medial meniscus tear, all related to his workers compensation
injury.  (Emphasis added.)

Thus, it is the opinion of Dr. Arnold that his current meniscus tear is directly related

to the original meniscus tear.  Dr. Arnold’s opinion is based in part upon claimant’s

continued complaints after the surgery performed by Dr. MacLeod.  Indeed, a review of Dr.

MacLeod’s medical reports indicates that claimant did continue to complain of various knee

complaints even after the surgery.  In the report of August 15, 2017, Dr. MacLeod while

noting that claimant was gradually getting better also indicated that claimant still continues

to have problems going down stairs and coming down ladders.  A physical therapist exam

report of August 23, 2017 indicates that uneven surfaces bother claimant’s knee.  This

report notes that claimant has post-op swelling and inability to perform activities related to

work including prolonged walking, squats, and stairs.  

Dr. MacLeod in his report of October 27, 2017, indicates that claimant had

complained of swelling in his leg when he was going up and down stairs.  Dr. MacLeod

indicated that sometimes after surgery and during rehab there could be swelling in the leg

but he was not concerned at that time.  More significantly, as previously noted, Dr.

MacLeod released claimant as having reached maximum medical improvement on

December 29, 2017.  While Dr. MacLeod noted that overall claimant’s knee was doing well,

he also noted that claimant was still having difficulty.

He just takes it carefully when he is going up and down ladders
and he has no problem going up stairs, but towards the end of
the day he is having issues being on his knees all day.

While Dr. MacLeod was of the opinion that this was due to the arthritis in claimant’s

knee, claimant’s continued complaints of problems with his left knee coupled with the
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findings of the tear on the MRI scan support Dr. Arnold’s opinion.

In short, I find that the opinion of Dr. Arnold is credible and entitled to great weight. 

Dr. Arnold has been claimant’s treating physician and has evaluated him on a number of

occasions.  On the other hand, Dr. Tucker has never evaluated the claimant but has only

reviewed medical records.  In fact, it is unclear from a review of Dr. Tucker’s medical report

whether he actually reviewed the MRI scans themselves or whether he simply reviewed

the radiologist’s interpretation.  Nevertheless, I find based upon the evidence presented

that Dr. Arnold’s opinion is entitled to greater weight.

Based upon Dr. Arnold’s opinion, I find that claimant is entitled to additional medical

treatment for his compensable left knee injury.  This includes the surgery which has been

recommended by Dr. Arnold.

I also find that claimant is entitled to temporary total disability benefits beginning

April 9, 2018, and continuing through a date yet to be determined.  Claimant testified that

after the second MRI scan he was placed on light duty by Dr. Arnold and basically returned

to work sitting at a desk in an office performing paperwork and examining plans.  Claimant

testified that on April 9, he applied for FMLA based upon instructions from the respondent.

The injury to claimant’s left knee is a scheduled injury.  An employee who has

suffered a scheduled injury is entitled to receive temporary total or temporary partial

disability benefits during their healing period or until he returns to work, regardless of

whether he has suffered a total incapacity from earning wages.  Wheeler Construction

Company v. Armstrong, 73 Ark. App. 146, 41 S.W. 3d 822 (2001).  Here, based upon the

findings from Dr. Arnold as well as his recommendation for surgery, I find that claimant has

remained within his healing period and that he has not returned to work since April 9, 2018,

when he was instructed to file for FMLA by the respondent.

Accordingly, I find that claimant is entitled to temporary total disability benefits

beginning April 9, 2018 and continuing through a date yet to be determined.
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AWARD

Claimant has met his burden of proving by a preponderance of the evidence that

he is entitled to additional medical treatment for his compensable left knee injury.  This

includes surgery as recommended by Dr. Arnold.  In addition, claimant is entitled to

temporary total disability benefits beginning April 9, 2018, and continuing through a date

yet to be determined.  Respondent has controverted claimant’s entitlement to all unpaid

indemnity benefits.

Pursuant to A.C.A. §11-9-715(a)(1)(B), claimant’s attorney is entitled to an attorney

fee in the amount of 25% of the compensation for indemnity benefits payable to the

claimant.   Thus, claimant’s attorney is entitled to a 25% attorney fee based upon the

indemnity benefits awarded.   This fee is to be paid one-half by the carrier and one-half by

the claimant.   Also pursuant to A.C.A. §11-9-715(a)(1)(B), an attorney fee is not awarded

on medical benefits.

All sums herein accrued are payable in a lump sum without discount and this award

shall bear interest at the maximum legal rate until paid.

The respondents are ordered to pay the court reporter’s charges for preparing the

hearing transcript in the amount of $323.80.

IT IS SO ORDERED.

                                                                                   
GREGORY K. STEWART
ADMINISTRATIVE LAW JUDGE


