
BEFORE THE ARKANSAS WORKERS' COMPENSATION COMMISSION

CLAIM NO. F611747

BETTYE SMITH CLAIMANT

CLEO SMITH, DECEASED EMPLOYEE CLAIMANT

GEORGIA PACIFIC LLC, EMPLOYER RESPONDENT

ESIS, INC.,
INSURANCE CARRIER/TPA RESPONDENT

OPINION FILED FEBRUARY 22, 2017

Hearing before Administrative Law Judge Elizabeth W. Hogan on November 30,
2016, in McGehee, Desha County, Arkansas. 

Claimant appeared pro se.

Respondents represented by Ms. Susan Fowler, Attorney at Law, Little Rock,
Arkansas.

ISSUES

A hearing was conducted to determine the claimant’s entitlement to payment

of medical and temporary total disability benefits.

At issue is the claimant’s standing to represent the estate of her husband; the

statute of limitations, Ark. Code Ann. §11-9-702, and compensability of the claim as

defined by Ark. Code Ann. §11-9-102, and Ark. Code Ann. §11-9-527, Ark. Code

Ann. §11-9-704.

After reviewing the evidence impartially, without giving benefit of the doubt

to either party, Ark. Code Ann. §11-9-704, I find the evidence does not

preponderate in favor of the claimant.

STATEMENT OF THE CASE

The parties stipulated to an employee-employer-carrier relationship on

October 3, 2006.  The Form AR-C was filed in March 2014, after the death of Mr.

Smith on March 21, 2013.
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The claimant contends her husband fell at work on October 3, 2006, injuring

his knee.  The carrier did not pay any benefits.  He was unable to work and was

forced to take early retirement.

The respondents contend this claim is barred by the statute of limitations. 

There is no causal connection between any knee injury and his death seven (7)

years later.  Mr. Smith did not sustain a compensable injury arising out of and in the

course of his employment and Ms. Smith is not a proper representative of the

estate.

The following were submitted without objection and comprise the evidence

of record: the parties’ prehearing questionnaires and exhibits contained in the

transcript.  Respondent’s objection to claimant’s documentation and witnesses was

sustained as untimely.

The claimant testified her husband worked for the respondent employer for

forty-one (41) years.  In 2006, he slipped in water at work, injuring both his legs

(however the AR-N indicates only the left leg).  The claimant said her husband was

unable to work, retired early (age 64), and received Social Security benefits.  He

died from pneumonia on March 21, 2013.

The claimant admitted that her husband suffered from a number of medical

problems: high blood pressure, diabetes, dementia and heart disease (blood clots,

bygrass graft surgery).

The claimant assumed legal guardianship over her husband on July 5, 2012. 

No letters testamentary were provided.

DOCUMENTARY EVIDENCE

Cleo Smith was seventy-one (71) years old (December 6, 1941 to March 21,

2013) when he died at the South Arkansas Medical Center in El Dorado.
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The claimant filled out an AR-N (Notice to the Employer) on October 3, 2006,

reporting an October 3, 2006, left leg accident for her husband.  The claim was

denied on November 20, 2006.  The claimant filed an AR-C (Notice of Claim) on

February 27, 2014, received by the Commission in March.

FINDINGS OF FACT AND CONCLUSIONS OF LAW

The claimant filed a claim on behalf of her husband some five (5) years after

an alleged work-related leg injury and one (1) year after his death from pneumonia.

The claimant provided no letters  testamentary showing she was authorized

to represent her husband’s estate.

There is no medical evidence of a work-related injury or witnesss to attest to

the accident.  There is also no medical opinion connecting the 2006 leg injury with

his 2013 death.

As this claim arose after July 1, 1993, this case is governed by Act 796 of

1993 which must be strictly construed, Ark. Code Ann. §11-9-704, §11-9-717.  The

claimant has the burden of proving the following requirements, as defined by Ark.

Code Ann. §11-9-102, by a preponderance of the evidence of record, which means

“evidence of greater convincing force,” Smith v. Magnet Cove Barium Corporation,

212 Ark 491, 206 S.W.2d 442 (1947):

1) proof that the injury arose out of and in
the course of employment

2) proof that the injury caused internal or
external physical harm to the body which
required medical services or resulted in
disability

3) proof establishing the injury by objective
medical evidence

4)(a) proof that the injury was caused by a
specific incident identifiable by time and
place of occurrence

or
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  (b) proof that the injury was caused by rapid,
repetitive motion and proof that the injury
was the major cause of disability or need
for medical treatment.

Compensation must be denied if the claimant fails to prove any one of these

requirements.  Mikel v. Engineering Specialty Plastics, 56 Ark. App. 126, 938

S.W.2d 876 (1997).

I find the claimant has not proven a compensable injury by a preponderance

of the evidence.  

The claimant has also not proven that she is a proper representative of the

estate of Cleo Smith.  Nor is there any medical proof of a causal connection

between the injury and his death, Ark. Code Ann. §11-9-527:

If death does not result within one (1) year from the
date of the accident or within the first three (3) years of
the period for compensation payments fixed by the
compensation order, a rebuttable presumption shall
arise that the death did not result from the injury.

Without a compensable injury and accrued benefits, the claim does not

survive the deceased employee, Ark. Code Ann. §11-9-704(e):

No compensation for disability of an injured employee
shall be payable for any period beyond his or her death.
However, an award of compensation for disability may
be made after the death of the injured employee for the
period of disability preceding death.

Therefore, I find there are no accrued benefits payable.

The claim was filed five (5) years after the injury.  In pertinent part, Ark. Code

Ann. §11-9-702 provides:

A claim for compensation for disability on account of an
injury... shall be barred unless filed with the Workers’
Compensation Commission within two (2) years from
the date of the compensable injury.
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A claim for compensation for disability on account of
death shall be barred unless filed with the Commission
within two (2) years of the date of such a death.

The claim clearly exceeds the deadline and is now barred by the statute of

limitations.

1. The Workers’ Compensation Commission has jurisdiction of
this claim in which the employee-employer-carrier relationship
existed on  October 3, 2006.  The Form AR-C was filed in
March 2014, after the death of Mr. Smith on March 21, 2013.

2. The claimant has failed to prove by a preponderance of the
credible evidence that he sustained a compensable injury,
caused by a specific incident, arising out of and in the course
of his employment which produced physical bodily harm,
supported by objective findings, requiring medical treatment or
producing disability, pursuant to Ark. Code Ann. §11-9-102.

3. This claim is barred by the statute of limitations, Ark. Code
Ann. §11-9-702, and does not survive the claimant’s death,
Ark. Code Ann. §11-9-704.

4. If they have not already done so, the respondents are directed
to pay the court reporter, Celia Jamison’s, fees and expenses
within thirty (30) days of receipt of the bill.

This claim is respectfully denied and dismissed.

IT IS SO ORDERED.

__________________________
ELIZABETH W. HOGAN
Administrative Law Judge


