
BEFORE THE ARKANSAS WORKERS’ COMPENSATION COMMISSION

WCC NO. G308947

TAMMY SHAW, 
EMPLOYEE CLAIMANT

BENTON SCHOOL DISTRICT, 
EMPLOYER RESPONDENT

ARKANSAS SCHOOL BOARDS ASSOCIATION WCT, 
INSURANCE CARRIER/TPA RESPONDENT

OPINION AND ORDER OF DISMISSAL WITHOUT PREJUDICE
FILED OCTOBER 19, 2016

Hearing conducted before ADMINISTRATIVE LAW JUDGE MARK
CHURCHWELL on October 11, 2016, in Little Rock, Pulaski
County, Arkansas.

The claimant is pro se and did not appear at the hearing.

The respondents were represented at the hearing by HONORABLE
TERRY DON LUCY, Attorney at Law, Little Rock, Arkansas.

STATEMENT OF THE CASE

The claimant sustained an admittedly compensable low

back injury on November 4, 2013. (Comm. Exh. 1 p. 4) On May

11, 2015, an attorney filed at the Commission on behalf of

Ms. Shaw a Form AR-C seeking additional benefits. (Comm.

Exh. 1 p. 6)

Ms. Shaw did not request a hearing on her claim for

benefits within six months of filing the claim, and she did

not otherwise take any identifiable action to pursue her

claim for additional benefits.  Consequently, the

respondents on or about July 18, 2016, filed at the

Commission a Motion to Dismiss Without Prejudice. (Comm.

Exh. 1 p. 4) The respondents seek dismissal for failure to
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timely request a hearing and failure to take any further

action to prosecute this claim after filing a claim for

additional benefits on May 11, 2015.

Dismissals for failure to timely request a hearing on a

claim for additional benefits are provided for in Arkansas

Code Annotated section 11-9-702(d).  Dismissals for failure

to timely prosecute a claim in other respects are provided

for in Commission Rule 099.13.  

A hearing was conducted on the respondents’ Motion to

Dismiss on October 11, 2016, in Little Rock, Arkansas, after

mailing a Notice of Hearing to both parties on August 24,

2016.  The respondents were represented at the hearing by

Mr. Terry Lucy.  The claimant did not appear at the hearing. 

The record consists of the transcript of the October 11,

2016, hearing and the exhibits contained therein.

For reasons discussed below, I find that the motion,

reasonable notice and hearing provisions of Rule 099.13 and

of Arkansas Code Annotated section 11-9-702(d), and the

hearing notice by registered mail requirement of Arkansas

Code Annotated section 11-9-704(a)(4)(A) have each been

satisfied.  I also grant the respondents’ Motion to Dismiss

under the circumstances of this case.

DISCUSSION

Issue 1: Motion, Hearing, And Reasonable 
              Notice To All Parties.
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Commission Rule 099.13 provides in relevant part

regarding notice and dismissal that:

Upon meritorious application to the Commission
from either party in an action pending before the
Commission, requesting that the claim be dismissed
for want of prosecution, the Commission may, upon
reasonable notice to all parties, enter an order
dismissing the claim for want of prosecution.

The Full Commission has interpreted the “reasonable

notice” requirement in their rule as meaning notice sent by

the Commission to the party’s last known mailing address.

Bruce Christopher v. Fisher Trucking, Full Workers’

Compensation Commission, Opinion filed October 23, 1991

(D814550).  

Alternatively, Arkansas Code Annotated section 11-9-

702(d) also permits discretionary dismissal of claims under

circumstances where no bona fide hearing request was made

within six months of filing a claim for additional

compensation.  Section 702(d) contains procedural

requirements that require a motion and a hearing if

necessary.  In addition, Arkansas Code Annotated section 11-

9-704(a)(4)(A) provides that the Commission shall give the

claimant and other interested parties ten (10) days notice

of a hearing by either personal service or by registered

mail.
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In the present case, I find that the Section 702(d)

procedures regarding a motion and a hearing were satisfied

since, as noted above, a Motion to Dismiss was filed by the

respondents in July of 2016, and a hearing was scheduled and

held on that motion by this administrative law judge in

October of 2016.  As discussed more fully below, I also find

that the statutory requirement of hearing notice sent by

registered mail provided for in Section 704(a) has been

satisfied, since my office sent the notice of hearing to Ms.

Shaw by both first class mail and certified mail on August

24, 2016. (Comm. Exh. 1 p. 8)  

With regard to the reasonable notice requirements of

Rule 099.13, I find that all parties had reasonable notice

of both the pending motion to dismiss and the hearing set

thereon.  Again, the respondents clearly had adequate notice

since Mr. Lucy filed the motion, and he appeared at the

hearing on behalf of the respondents.

Although Ms. Shaw did not appear at the hearing, my

office on August 1, 2016, mailed to Ms. Shaw at her Benton

address a letter by certified mail seeking within 15 days

any objections that Ms. Shaw might have to the Motion to

Dismiss. (Comm. Exh. 1 p. 9) Ms. Shaw did not respond to

that letter.  The letter that my office sent by certified
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mail on August 1, 2016, was signed for on August 4, 2016, by

an individual who appears to have signed “Tammy Shaw.” 

(Comm. Exh. 1 p. 2)

After receiving no response from Ms. Shaw, my office on

August 24, 2016, mailed the Notice of Hearing to Ms. Shaw by

both first class mail and certified mail at her Benton

mailing address. (Comm. Exh. 1 p. 7-8) The Notice of Hearing

that my office sent by certified mail on August 24, 2016,

was signed for on August 25, 2016, by an individual who

appears to have signed “Tammy Shaw.”  (Comm. Exh. 1 p. 3)

The notice mailed by my office to Ms. Shaw on August 24,

2016, by first class mail was not returned to the Commission

by the Post Office.

I find that Ms. Shaw was provided reasonable notice of

both the pending Motion to Dismiss and of the hearing set on

that motion under circumstances where (1) my office mailed

to Ms. Shaw a letter by certified mail on August 1, 2016,

seeking any response she had to the Motion to Dismiss, (2)

Ms. Shaw signed for that letter on August 4, 2016, (3) my

office on August 24, 2016, mailed to Ms. Shaw by both

certified mail and by first class mail at her last known

address the Notice of Hearing, and (4) Ms. Shaw on August
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25, 2016, signed for my Notice of Hearing sent by certified

mail.

Issue 2: Dismissal For Failure To Timely 
              Request A Hearing/Failure To Prosecute.

A.  Failure To Make A Bona Fide Request For A Hearing.

     In considering the merits of the respondents’ Motion to

Dismiss for alleged failure to make a bona fide request for

a hearing, there is no evidence that Ms. Shaw or her

previous attorney ever requested a hearing on the merits of

her claim for additional benefits.  In addition, Ms. Shaw

has offered no explanation why she has not taken any action

in this matter after her former attorney filed a claim for

additional benefits in May of 2015.

I find under these circumstances that the respondents’

Motion to Dismiss as it relates to a failure to make a bona

fide hearing request has merit and should be granted

pursuant to Arkansas Code Annotated section 11-9-702(d).

B.  Failure To Prosecute.

In considering the Motion to Dismiss for failure to

prosecute sought pursuant to Commission Rule 099.13, I note

again that Ms. Shaw has never requested a hearing on her

claim for benefits, and she has never responded to this

examiner’s request for any response to the Motion to
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Dismiss.  After considering the respondents’ Motion to

Dismiss and the claimant’s lack of response thereto, I find

that the respondent’s Motion to Dismiss for failure to

prosecute also has merit and should be granted. 

ORDER

For the reasons discussed herein, this claim is hereby

dismissed for both failure to request a hearing pursuant to

Arkansas Code Annotated section 11-9-702(d) and for failure

to prosecute pursuant to Commission Rule 099.13.  The

Commission and the Courts prefer dismissal without

prejudice, and this case presents no extenuating

circumstances sufficient to warrant a dismissal with

prejudice.  This dismissal shall therefore be without

prejudice to refiling within the applicable limitations

period.

IT IS SO ORDERED.  

__________________________
MARK CHURCHWELL
Administrative Law Judge


