
BEFORE THE ARKANSAS WORKERS' COMPENSATION COMMISSION

WCC NO. G508177

SHANNON CAMPBELL, Employee  CLAIMANT

LONG VALLEY TIMBER, LLC, Employer  RESPONDENT

AMTRUST NORTH AMERICA, Carrier RESPONDENT

OPINION FILED MARCH 30, 2016

Hearing before ADMINISTRATIVE LAW JUDGE GREGORY K. STEWART in Springdale,
Washington County, Arkansas.

Claimant represented by EVELYN E. BROOKS, Attorney, Fayetteville, Arkansas.

Respondents represented by WILLIAM C. FRYE, Attorney, No. Little Rock, Arkansas.

STATEMENT OF THE CASE

On March 9, 2016, the above captioned claim came on for a hearing at Springdale,

Arkansas.   A pre-hearing conference was conducted on December 16, 2015, and a pre-

hearing order was filed on that same date.   A copy of the pre-hearing order has been

marked Commission's Exhibit #1 and made a part of the record without objection.

At the pre-hearing conference the parties agreed to the following stipulations:

1.   The Arkansas Workers’ Compensation Commission has jurisdiction of the within

claim.

2.   The employee/employer/carrier relationship existed among the parties on

September 23, 2015.

At the pre-hearing conference the parties agreed to litigate the following issues:

1.   Compensability of injury to claimant’s brain, neck, upper back, lower back, lung,

and forehead on September 23, 2015.

2.   Medical.

3.   Temporary total disability from September 23, 2015 through a date yet to be

determined, minus four days worked.
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4.   Attorney fee.

At the time of the hearing claimant reserved the issue of temporary total disability,

and in addition the parties agreed to litigate the issue of claimant’s average weekly wage. 

The claimant contends he sustained injuries to his brain, neck, upper back, lower

back, lung and forehead on September 21, 2015 while cutting a tree when a branch hit him

in the head and knocked him to the ground and broke his hard hat.  He contends he is

entitled to medical benefits as a result thereof.  With respect to average weekly wage,

claimant contends that two of the wage weeks from May 23, 2015 through May 29, 2015

and again from July 25, 2015 through July 31, 2015, were low and it is clear that those

were not full work weeks.  Claimant contends that this two weeks should be removed which

would result in an average weekly wage of $901.00 and compensation rates of $601.00

for total disability benefits and $451.00 for permanent partial disability benefits. 

The respondents contend that claimant refused medical treatment, both verbally and

in writing, on September 23, 2015.  In addition, respondents contend that based on

claimant’s statements illegal drugs were present at the time of his injury on September 23,

2015, and claimant has not overcome the rebuttable presumption that the injury or accident

was substantially occasioned by the use of illegal drugs; therefore, he did not suffer a

compensable injury.  With respect to the average weekly wage, respondent contends that

claimant was paid by the load and if claimant did not want to work he did not work. 

Respondent contends that claimant’s average weekly wage equals $650.14 with

compensation rates of $434.00 for total disability benefits and $325.00 for permanent

partial disability benefits.

From a review of the record as a whole, to include medical reports, documents, and

other matters properly before the Commission, and having had an opportunity to hear the

testimony of the witnesses and to observe their demeanor, the following findings of fact

and conclusions of law are made in accordance with A.C.A. §11-9-704:
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FINDINGS OF FACT & CONCLUSIONS OF LAW

1.   The stipulations agreed to by the parties at the pre-hearing conference

conducted on December 16, 2015, and contained in a pre-hearing order filed that same

date, are hereby accepted as fact.

2.    Claimant has failed to prove by a preponderance of the evidence that he

suffered a compensable injury on September 23, 2015.  Specifically, claimant has failed

to rebut the presumption that his injury or accident was substantially occasioned by the use

of illegal drugs or drugs used in contravention of a physician’s orders.

FACTUAL BACKGROUND

The claimant is a 38-year-old man who was hired by the respondent in April 2015. 

Claimant’s primary job was to use a chainsaw to cut timber that could not be cut by a bell

saw.  Claimant was paid $115.00 per load and these loads were accumulated by all

employees, not just the claimant.

Claimant testified that on September 23, 2015 he looked at a tree and thought

everything was normal so he cut the tree and as he was watching it fall he was struck from

behind.  

Q. Do you know what exactly hit you?

A. No.  I couldn’t say exactly what.

Claimant testified that he did not notice any hazards before he cut the tree.  It was

the testimony of other workers at the hearing that in actuality the tree claimant cut had

grapevine in it which was also attached to another tree.  When the first tree was cut, the

grapevine pulled the second tree down on top of the claimant.

This incident resulted in claimant’s hard hat being broken and gashing his forehead. 

Claimant reported the incident to co-employees and eventually Wyatt Williams, the

owner/operator of respondent, and claimant’s supervisor was notified.  Williams offered to
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take claimant for medical treatment on several occasions but claimant refused.  In fact,

claimant signed a written statement indicating that he was refusing medical treatment for

an injury.  This written statement is contained in the documentary evidence as Page 30 of

Respondent’s Exhibit #2.

After refusing medical treatment, claimant went home and took a shower.  He

testified that his girlfriend then instructed him that he was going to get medical treatment

and as a result she took him to the emergency room at Washington Regional Medical

Center.

Medical records from Washington Regional Medical Center dated September 23,

2015 indicate that claimant was diagnosed as suffering from a concussion; compression

fracture of T4-5; facial laceration; neck strain; and pulmonary contusion.  Claimant received 

sutures for the laceration and a soft neck brace for pain.  Claimant was also treated with

medication and instructed to receive follow-up care with Dr. Ghiassi for the compression

fractures and treatment from Dr. Berry to remove his sutures.

Claimant was seen by Dr. Berry on September 28, 2015, at which time Dr. Berry

removed claimant’s stitches and prescribed medication.  He also noted that claimant

wanted to return to work and as a result Dr. Berry gave claimant a work release indicating

that he could return to work without restrictions.

After receiving this release claimant returned to work for respondent for a few days

before respondent had all employees undergo a drug screen.  Claimant failed the drug

screen when Valium was detected, a medication he was not prescribed.  Based upon these

results as well as other factors, respondent terminated claimant’s employment.

On November 17, 2015, claimant was evaluated by Dr. Diadone for various

complaints including non-work related complaints following a surgery on his thumb by Dr.

Heim resulting from a motorcycle accident.  Dr. Diadone prescribed claimant medication

for his various ailments.
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On December 16, 2015, claimant was evaluated by Dr. Ghiassi for the compression

fractures at T4 and 5.  Dr. Ghiassi diagnosed claimant’s condition as a thoracic spine

fracture and noted that claimant had done well with conservative treatment.  He stated that

x-rays from that day revealed no progression of deformity and recommended that claimant

return in three months for repeat x-rays.  On December 22, 2015, Dr. Ghiassi gave

claimant a work release note indicating that claimant could return to work as of December

17, 2015, with restrictions of no lifting, pushing, or pulling over 10 pounds.

Claimant has filed this claim contending that he suffered a compensable injury as

a result of the accident on September 23, 2015.  He seeks payment of medical treatment

related to that compensable injury.

ADJUDICATION

Claimant contends that he suffered a compensable injury when he was struck while

working for respondent on September 23, 2015.  Respondent contends that claimant’s

injury was substantially occasioned by the use of illegal drugs.  Respondent does not rely

upon the drug screen which was performed several days after the accident, but rather

contends that illegal drugs were present at the time of the injury and pursuant to the Full

Commission Opinion in Brooks v. Southland Racing Corporation, Full Commission Opinion

filed October 19, 2010 (F907809), claimant did not suffer a compensable injury. 

A.C.A. §11-9-102(4)(b) states that a compensable injury does not include an injury

where the accident was substantially occasioned by the use of illegal drugs or prescription

drugs used in contravention of a physician’s orders.  The statute also states that the

presence of illegal drugs or prescription drugs used in contravention of a physician’s orders

shall create a rebuttable presumption that the injury or accident was substantially

occasioned by the use of those illegal drugs or prescription drugs used in contravention of

a physician’s orders.
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Here, as previously noted, respondent relies upon the Full Commission opinion in

Brooks in support of its contention that claimant’s injury is not compensable.  In that case,

Brooks was employed by the respondent, Southland Racing Corporation, as a “lead out”

which required her to handle dogs which were about to race.  Southland had a policy

requiring that any employee involved in an on-the-job accident was subject to immediate

drug testing.  Brooks suffered a dislocation of her shoulder after falling and tripping and

after that accident was informed that she would have to submit to a post-accident drug

screen and if she refused she would be suspended.  Testimony from witnesses and a

video indicated that claimant stated that she was not clean and could not pass a drug

screen test.  As a result, claimant did not undergo that test.  The Full Commission in

reversing a decision of the Administrative Law Judge did not find that refusal of a drug

screen was tantamount to a positive drug screen, but did indicate that claimant’s statement

that she would not come back clean on a drug screen test constituted an admission by the

claimant of the presence of illegal drugs.  Therefore, pursuant to A.C.A. §11-9-

102(4)(B)(iv)(b) that presence created a rebuttable presumption that the accident was

substantially occasioned by the claimant’s use of illegal drugs.  The Full Commission went

on to find that claimant did not overcome the presumption and accordingly found that

claimant did not suffer a compensable injury.

Claimant in this case testified that he does not use illegal drugs and did not use

illegal drugs on the day in question.  However, claimant admittedly refused medical

treatment offered to him by Williams numerous times and even signed a statement

refusing treatment.  It was claimant’s testimony that he did not want to file a workers’

compensation claim because he did not want to affect Williams’ workers’ compensation

costs.  

Despite claimant’s refusal of medical treatment when offered by the respondent,

claimant was in the emergency room seeking medical treatment approximately one to one
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and a half hours later.  

The significant evidence in this case is the testimony of Michael Cates, a co-

employee of the claimant.  Cates testified that his job was to follow claimant around and

after claimant had cut a tree Cates was responsible for cutting off limbs and the tree top. 

Cates testified that claimant’s initial response was that he did not want to file a workers’

compensation claim because it would affect Williams’ workers’ compensation insurance. 

However, Cates testified that when claimant returned to work for the respondent, he

indicated that he had a different reason for refusing to file for workers’ compensation. 

Cates testified that after claimant returned to work they had a conversation.

Q. And did you have a conversation with him about filing
Workers’ Comp?

A. Yes.

Q. Would you tell me about that conversation.

A. Well, we were out there working and he was
complaining that his neck was hurting and he said he
had to come back to work because he needed the
money.  And I said, “Well, if you file Workmen’s Comp,
then you wouldn’t be in this situation.”  And he said that
he couldn’t pass the drug test is why he didn’t file
Workmen’s Comp and that’s what we talked about in
the woods.  (Emphasis added.)

Cates went on to testify that prior to the accident he had had conversations with

claimant about drug use and he witnessed claimant calling people trying to buy drugs over

the phone.  Cates testified that he heard claimant attempt to buy drugs over the phone on

four, five, or six occasions.  Cates testified that he would ask the individual how many pills

he had and how much he wanted for them.  Cates testified that claimant would then inform

the individual on the phone that he would come by after work and pick them up.  Cates

testified that he remembers the claimant mentioning Xanax and “roxie’s.”

Cates’ testimony regarding other drug conversations was corroborated by the
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testimony of Bret Baker, another co-employee.  Baker testified that prior to the accident

claimant informed him that he liked to use pain killers.  Specif ically, Baker testified:

He also told me more than once before the accident
that he was waking up and eating Xanax and pain
killers before coming to work.

While respondent does not rely upon the results from a drug screen which was

taken several days after the accident as evidence that claimant had illegal drugs or

prescription drugs in contravention of a doctor’s order in his system on the date of injury,

the results of that drug screen are significant in support of the testimony of Cates and

Baker.  Claimant along with the other employees of the respondent were required to take

a drug screen on October 5, 2015.  Claimant’s screen test returned as positive for

Benzodiazepine.  In an e-mail to the respondent, the lab which provided the drug screen

results indicated that claimant had admitted to taking someone’s medication and that the

suspected substance was probably Valium.

In response to these test results, claimant testified that he was shocked and

assumed that the results would show only his medication.  Claimant testified that he asked

his girlfriend about the results “and she said that she had given it to me because I was

confused where that was at.  I didn’t know if it was coming from the doctor where [sic].”

Obviously, there are some factual differences in the present case and the decision

in Brooks.  In Brooks the claimant specifically refused to undergo a drug screen test and

here claimant simply refused medical treatment.  However, according to the testimony of

Cates claimant refused the medical treatment because he could not pass a drug test.

Claimant admitted that he knew it was a possibility that if he was injured he would have to

take a drug test.

Q. Have you ever had an employer that if you got hurt you
had to take a drug test?

A. Yes.



9Campbell (G508177)

Q. So you knew that was a possibility, did you not, if you
got injured that you would take a drug test?

A. Yes, I assumed, yeah.

Most importantly, the Full Commission found in Brooks that claimant stated that she

would not come back clean on a post-accident drug screen.  The Full Commission then

found based upon her statement that there was the presence of illegal drugs.  In this case,

claimant refused medical treatment on numerous occasions and informed Cates that he

did so because he could not pass a drug test.

I find that the testimony of Cates is credible and entitled to great weight given the

remaining evidence in this case which includes Baker’s testimony corroborating Cates’

testimony that claimant had discussed taking narcotic pain medication prior to the accident. 

In addition, as previously noted, claimant subsequently failed a drug screen and admitted

having taken someone else’s medication.  Based upon the evidence presented, specifically

the testimony of Cates which I find to be credible for the reasons stated herein, I find that

at the time of claimant’s accident on September 23, 2015, there was the presence of illegal

or prescription drugs taken in contravention of a physician’s order.

This finding raises a rebuttable presumption that the injury or accident was

substantially occasioned by the use of illegal drug or prescriptions drugs used in

contravention of a physician’s orders.  A statutory presumption is a rule of law by which the

finding of a basic fact gives rise to the existence of a presumed fact, unless sufficient

evidence to the contrary is presented to rebut that presumption.  Brooks, supra; ERC

Contractors Yard & Sales v. Robertson, 335 Ark. 63, 977 S.W. 2d 212 (1998).

I find based upon the evidence presented that claimant has not rebutted this

statutory presumption.  To the contrary, the evidence in this case indicates that the danger

of cutting the tree which led to the accident was obvious.  Claimant testified that he

examined the tree to be cut and did not notice any danger.  However, claimant admitted
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that he was supposed to clear the area around the tree; including cutting any grapevine or

any other trees hanging on.  Claimant also admitted that it would not be proper to cut a tree

where a grapevine was entangled with another tree.

Q. I anticipate, if they indicate that this tree was full of
grapevine and the grapevine entangled in another dead
white oak and that it was snapped back, if you didn’t cut
that grapevine and clear out that area, that is not the
proper way to cut, is it?

A. No, that wouldn’t have been, if that was the case.

Cates testified at the hearing that an employee cutting trees should always check

for grapevine that may be attached to another tree because if grapevine is attached to

another tree it could pull the tree down on top of the cutter.  Cates testified that he looked

at the area after the accident and noticed that the tree claimant cut had multiple grapevines

and this caused a smaller oak tree to be pulled over when the cut tree fell and struck

claimant.  Cates testified that the grapevine was obvious to anyone who looked up in the

tree.  Cates testified that based on his training claimant should have seen the grapevines

that were attached to the other trees and cut them so that he would have been in no

danger of the second tree falling on him.  Finally, Cates testified that the smaller oak tree

was laying where parts of claimant’s hard hat were on the ground.

Cates’ testimony was corroborated by the testimony of Baker who also testified that

he looked at the accident scene after it occurred and noticed that claimant was struck from

behind by a small tree that was attached to the cut tree with grapevines.

Claimant has the burden of rebutting the presumption that his injury was

substantially occasioned by the use of illegal or prescription drugs in contravention of a

physician’s order.  I find based upon the evidence presented that claimant has failed to

rebut that presumption.  Here, testimony from two employees indicates that grapevine was

obviously present and attached to both the tree claimant cut and to the tree which struck
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claimant.  According to Cates this grapevine was obvious to anyone who looked up in the

tree.  This would indicate that claimant’s judgment or observation was impaired at the time

of the accident.  Most significantly, this evidence indicates that claimant has not overcome

his presumption that the accident was substantially occasioned by the use of illegal drugs

or prescription drugs used in contravention of a physician’s order.

Having failed to rebut the presumption, claimant did not suffer a compensable injury

when he was struck by a tree on September 23, 2015.  Having made this finding, all other

issues are moot.

ORDER

Claimant has failed to prove by a preponderance of the evidence that he suffered

a compensable injury as a result of the accident which occurred on September 23, 2015. 

Therefore, his claim for compensation benefits is hereby denied and dismissed.

The respondents are ordered to pay the court reporter’s charges for preparing the

hearing transcript in the amount of $657.80.

IT IS SO ORDERED.

                                                                       
GREGORY K. STEWART
ADMINISTRATIVE LAW JUDGE

 


