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A hearing was held before ADMINISTRATIVE LAW JUDGE CHANDRA L.
BLACK, in Hot Springs, Garland County, Arkansas.

Claimant was represented by Ms. Shannon Carroll, Attorney at Law,
Hot Springs, Arkansas.   

Respondents were represented by Mr. A. Gene Williams, Attorney at
Law, Little Rock, Arkansas.
  
                     STATEMENT OF THE CASE

     A hearing was held in the above-styled claim on October 27,

2015, in Hot Springs, Arkansas.  A Prehearing Order was entered

in this case on September 15, 2015.  This Prehearing Order set

forth the stipulations offered by the parties, the issues to be

litigated, and their respective contentions.

     The following stipulations were submitted by the parties

either during the prehearing conference, or at the time of the

hearing. I hereby accept the following stipulations as fact.  

1.  The Arkansas Workers’ Compensation Commission has

jurisdiction of the within claim.
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2.  The employee-employer-insurance carrier relationship

existed at all relevant times, including June 6, 2015.

3.  Claimant’s average weekly wage on June 6, 2015,

was $110.07.  The claimant’s temporary total disability rate is

$73 per week, and her permanent partial disability rate is $55

per week.

By agreement of the parties, the issues to be litigated at the

hearing were as follows:

1. Compensability-whether the claimant was performing

employment services.

2. Reasonable and necessary medical benefits.

3. Whether the claimant is entitled to temporary total

disability compensation.  At the time of the hearing, the claimant

asserted her entitlement to temporary total disability compensation

from June 7, 2015, through August 5, 2015.

4. Attorney’s fee.

    The claimant’s and respondents’ contentions are set out in

their response to the Prehearing Questionnaire. Said contentions

are hereby incorporated herein by reference. 

   The documentary evidence submitted in this case consists of

the transcript of the October 27, 2015 hearing, and the exhibits

contained therein.  

The following witnesses testified at the hearing: the

claimant, Melissa Jones, and Diane David.  
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                           DISCUSSION

     The claimant, age twenty-one(21), worked for National Park

Medical Center in the kitchen, doing salad prep and preparing

trays.  Her job duties entailed those things that went along with

fixing salads, such as chopping up the ingredients.  The claimant

also delivered food trays to the patients’ rooms.

With respect to her injury, the claimant testified that she

slipped and fell.  The claimant was in the cafeteria when she fell. 

According to the claimant, she thought she had a few minutes left,

so she went to get something to drink.  The claimant stated that

she was by the cash register and the ice cream machine, and did not

see the wet-floor sign.  She essentially testified that she thought

the floor was dry, and when she slipped and fell she tried to catch

herself with her hands.  The claimant verified that she was on her

lunch break at the time of her fall, and had clocked out.  However,

she admitted that she had finished eating her lunch.  

Specifically, the claimant testified:

Q. Had you clocked back in?

A. Yes, ma’am.

Q. When you fell, you had clocked back in?

A. Yes, I believe.  Yeah.  But, wait, what?  I’m sorry.

Q. Okay.  Let’s backup a minute.  What had you had for
lunch that day?

A. Just pizza.
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Q. Okay.  And had you put up your tray?

A. Well, it was a plastic tray.

Q. Oh, okay.  All right.  

A. Just throw away.

Q. And what is this thing that you’re refilling?

A. Diet Coke.

Q.   Okay.  And after you refill the Diet Coke, what are
you going to do?

A. Go sit down for a few minutes and drink it.

Q. And then what are you going to do?  If you hadn’t
fallen, what would you do next?

A. I would’ve clocked back in.

Upon being asked if she fell before she clocked back in, or

after she clocked back in, the claimant stated, “I’m not good at

this before and after.”  The claimant basically testified that she

saw a lady mopping the floor, but she believed the floor was dry. 

She denied that the person who mopped the floor was present when

she fell. According to the claimant, this person had finished

mopping when her incident occurred.  

With respect to her injuries, the claimant testified that when

she fell, she injured her left hand. She testified that when she

fell, her hand twisted over(indicating).  The claimant sought

medical treatment from the emergency room.  She agreed that her

hand was broken.  The claimant testified that although she had

clocked out, she was not able to leave and go to Burger King.  The
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claimant essentially testified that management required her to stay

on the premises during her lunch break.  According to the claimant,

the “boss” told her when she first got hired that she could not

leave the place.    

The claimant testified that after her fall, she went back to

work.  According to the claimant, she clocked-back in.  At that

point, the claimant went back to salad prepping and fixing trays

and things of that nature.  Although the claimant was able to do

her job, she testified that she was very slow.  The claimant denied

that she talked to anyone about her fall because she did not want

to sound like a wimp.  

She denied that her supervisor, Stacy, was at work on the day

of her fall.  The claimant testified that she really did not know

who she was supposed to talk to, or tell about her fall at that

time.  She did not know how long she had worked at National Park

when she fell.  The claimant admitted that on the day of her fall,

she completed her shift.  However, the claimant testified that her

hand hurt while she was working.

The claimant denied that she said anything to anybody around

her about her hand hurting. She also denied that anybody saw her

fall.  According to the claimant, she did not go to the emergency

room until that night.  The claimant’s grandmother transported her

to the emergency room(ER).  She essentially testified that she

decided to go to the emergency room that night because her hand
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started  “swelling up more.”  The claimant admitted that she went

to the National Park emergency room.  There, they performed some x-

rays to make sure everything looked okay.  The claimant was hoping

it was just a sprain.  However, her hand was broken, and they

suggested she see Dr. Birk. According to the claimant, she saw Dr.

Birk on Wednesday. 

Ultimately, the claimant underwent surgery on her hand, by Dr.

Birk.  She admitted that Dr. Birk told her she could go back to

work in July, if she took it easy. 

Specifically, the claimant explained:

Q. Are you back at National Park yet?

A. No, ma’am.

Q. Why not?

A. I don’t know.

Q. Have you called them since this happened?  Have you
called Stacy to tell her you could go back to work?

A. I think I did.

Q. Okay.  Do you remember what she said?

A. I can’t remember.

Q. Okay.  Okay.  But you’re not back at National Park
yet? 

A. No. 

Q. All right.  You have another job that you do,
correct?

A. Yes, ma’am.

Q. And where’s that?
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A. That’s Math and Science school.

Q. Math and Science school.  What do you do at the Math
and Science school?

A. Salad prep.

Q. Okay.  The same sort of thing you do at National
Park?

A. Yes, ma’am.

Q. Okay.  And are you back at work at Math and Science?

A. Yes, ma’am.

Q. Okay.  Do you know what day you went back to Math
and Science after the surgery?

A. When he -- no.  Yes.  August 4th.

Q. August 4th, you went back to Math and Science?

A. Yes, ma’am.

Q. Are you pretty sure about that?

A. Yes.

The claimant testified that she was previously doing the Math

and Science job while she was doing the National Park job. 

According to the claimant, she did the National Park in job in the

summer because the school was closed.  

She verified that as of the date of the hearing, her hand felt

great. However, she stated that it was kind of sore due to the

rain.  The claimant testified that the doctor told  that her hand

will change and she will have arthritis in it.  She admitted that

she is able to do her job at the Math and Science School, the same

way she has always done it. The claimant denied that they were
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making any allowances for her hand.  

On cross-examination, the claimant verified that every day

that she came to work, she would clock in and when she went to

lunch, she clocked out.  She also verified that she would clock

back in after her lunch break, and then work until the end of the

day, and clock out at that point.  The claimant primarily worked

Friday, Saturday, and Sunday.  

Under further cross-examination, the claimant testified:

Q. And on the day that this happened when you fell, you
were on your lunch break in the cafeteria.

A. Yes, sir.

Q. You were clocked out?

A. Yes, sir.

Q. But when this incident happened, you tried to clean
up the floor, I guess as best you could; is that right?

A. Yes, I did.  

Q.   Then clocked back in and worked the rest of the
afternoon.

A. Yes, sir.

Q. And when we talked about this during your
deposition, it looks like you clocked out for lunch at
2:01 pm.?

A. Yes, sir.

Q. And back in at 2:29 pm?

A. Yes, sir.

Q. And so that’s your typical lunch hour time?

A. Yes.
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She admitted that she worked until 7:10 that night, at which

point, she clocked out.  The claimant agreed that she drove home

thereafter.  According to the claimant, there was nobody else in

the cafeteria to see her fall.  

Regarding her job duties, the claimant admitted that she

performed her usual job duties of cutting up the salad items, of

tomatoes, and other things.  She agreed that she would cut up items

and put them in a bigger container and stir them up.  The claimant

went on to explain that these trays were taken to the rooms for

patients.  However, the claimant was unable to state how many trays

she would prepare, but stated that she did them for the

women/patients in rehab and the psych ward.  She agreed that she

would put the trays on a cart, and then take each tray by hand to

the patient, using a big cart.  The claimant also admitted that she

had to push the cart down the hall, in order to deliver the trays. 

She did not know exactly how long it took her to deliver the trays,

but she replied, “a good while, yeah.”

The claimant admitted that after work, her grandmother took

her to the hospital to have them look at her hand.  She stated that

she is right-handed.  She again verified that she went back to work

as of August 4, at her old job at the Math and Science High School.

The claimant admitted that she has worked for them for several

years.  She agreed that when they are in session, she does the same

kind of work for the school, as she did at the hospital.  However,
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during the previous summer, the claimant worked at the hospital.  

Upon being examined by the Commission, the claimant again

agreed that she was told to stay on the premises for lunch. 

According to the claimant, she was directed by her boss, Stacy, to

stay on the premises. She also stated that her coworkers had to

stay on the premises for lunch as well.  

With respect to her alleged injury, the claimant explained:

Q. Okay.  At what point did you fall?  What were you
doing at the time that you fell?

A. I was walking to the soda machine to fill up my
drink and then I walked back.  That’s when I slipped and
fell by the ice cream, cash register.

Q. Where were you headed when you fell?

A. I was headed back to sit down.

Q. And finish out your lunch break?

A. Yes, ma’am.

Melissa Jones testified on behalf of the respondents.  As of

the date of the hearing, Ms. Jones was employed by Lakeside High

School.  She previously worked for National Park Medical Center,

and was employed there in June, while the claimant was working

there.  Ms. Jones was employed as a nutrition assistant.  In this

position, she helped the dieticians with the paperwork, and

delivered carts. She also performed stock duty and various other

employment duties.  

Ms. Jones admitted that she worked in the kitchen on the day

of the claimant’s alleged incident.  According to Ms. Jones, she
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put the trays on the carts, which were being taken to the patients.

She verified that these were standard hospital trays.  On the day

of the claimant’s alleged incident, she admitted that she saw the

claimant working.  On that particular day, the claimant was doing

nutritional services duties.        

She admitted to sitting at the table with the claimant

for few minutes during her lunch break.  Ms. Jones also admitted

that she saw the claimant after her lunch break that afternoon. 

Specifically, she explained:

Q. And where?

A. Around 4:00 is when we start tray line.  We have 15
minutes to prepare, you know, for all the same areas,
same time, preparing trays, getting everything ready to
deliver the carts and we’re all pretty -- pretty close to
each other.

Q. Did you see if she was preparing trays, too?

A. Yes, sir.

Q. Did she say anything to you that afternoon about the
incident of falling in the cafeteria?

A. No, sir.

Q. Did she mention any injury or limitation?

A. No, sir.

Q. Did you observe any limitations as she did her work
that afternoon?

A. No, sir.

On cross-examination, Ms. Jones admitted that she worked for

National Park for approximately six months. She stated that she was
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unemployed for just one day between the hospital and Lakeside.  Ms.

Jones admitted that she did not work with the claimant often. 

However, she testified that when she got to work on Monday, the

supervisor asked her what happened to the claimant on Saturday.

According to the claimant, she was told this by Dorothy (Dot).  Ms.

Jones testified that she was also told by Dot, that the claimant

had called in Monday and said she had a slip-and-fall.  She

verified that her talk with Dot did in fact occur on Monday.  

Upon being examined by the Commission, Ms. Jones testified

that she was told by her supervisor, Diane, that she had to take

her lunch break on the premises.  However, she next testified that

they were allowed to leave the premises.  She further explained 

that she previously misunderstood the question.  

On recross examination, Ms. Jones testified that she

previously stated that other workers could leave the premises.  She

admitted that she could leave the premises and go across the

street.  Ms. Jones further admitted that she could get in her car

and drive somewhere else and she could eat lunch and drive back to

work. 

Diane David testified on behalf of the respondents.  As of the

date of the hearing, she worked for National Park Hospital.  She is

the relief supervisor, and has worked at National Park Hospital for

eleven years.  She normally works three days a week, usually the

closing shift, 10:30 to 7:30, 8:00 at night, but this varies.  Ms.
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David stated that she is the relief person, and so she kind of

jumps around.  

During the hearing, Ms. David verified that she recognized the

claimant.  Ms. David admitted that she was working on June 6, 2015,

the day of the claimant’s alleged incident.  According to Ms.

David, on that particular day, she was the supervisor on duty. 

Upon further questioning, Ms. David explained:

Q. Were you in the kitchen area?

A. Well, what we do and it was a weekend, so it differs
a little bit.  My responsibility is to run the register
from -- in the cafeteria from -- our hours which is 11:00
to 1:30 so I’m running the register at that time.  And I
do a little clean-up, and then I go to the back of the
cafeteria in the tray line areas and start preparing for
our evening service for our patients.

Ms. David admitted that she saw the claimant in passing on the

day of her alleged incident.  She further admitted that she worked

with the claimant that afternoon.  Ms. David testified that she

worked with the claimant when they did their dinner service. 

According to Ms. David, when they got ready for their evening

service, they were both right there together getting their trays

together and loading up on the carts, then carrying them up to the

patients.  She testified that their evening preparation usually

started around 2:00, 2:30, 3:00 to 4:00, depending on lunchtimes

and all the variables that go on in each one of their jobs.  

She explained:

Q. And tell me what’s involved in preparing for that
service.
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A. In Ms. Megan’s position, she had to do salads,
sandwiches.  We call it the cold cart, jellos, you know,
cutting up the things and what the patients’ need,
special items, she’ll put together, and then compile it
on a cart.  And then when we get ready for service, we
pull off of that cart.  It’s the cold items.  

Q. So she puts items on the plates and then the plates
on the trays?

A. Uh-huh.  Uh-huh.

Q. You need to say yes for our reporter.

A. Yes.  I’m so sorry.  Yes, ma’am.  Yes.

Q. Can you describe the trays or how you moved these
things around from when they’re washed to when they’re on
the cart?

A. When we’re putting them together for service, we
have, you know, a little cart and then we take the trays
themselves with a very heavy bottom with a lid and we
compile the tray which the tray is about this big
(indicating), and you lift that tray and run probably
about 15 feet and load it into a cart.  And this goes on
for about an hour.  So you do that.  When your cart is
ready, you take that cart upstairs and take the trays out
and take it to each patient’s room.  That’s what I mean
by servicing the patients.  And then we come down and
carry up late trays on the carts so we’re still doing
that, and then when all that’s finished, we go into the
patient’s room, get the dirty trays and put it in a cart
and bring the carts downstairs and go through the process
of washing the trays and carts, all of our implements,
pots and pans, that sort of thing.

Q. Would Ms. Bailey’s duties include any of the
washing?

A. Well, what she was doing that evening was pulling
the clean dishware off the dish assembly line which
required heavy lifting of up to 30 pounds for about an
hour and a half, taking the clean trays off of the tray
and putting them up in the appropriate places.

Ms. David denied that the claimant reported that afternoon to
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her that she had fallen.  Nor did the claimant tell her that her

hands were hurting.  Ms. David denied that the claimant had any

problem that she noticed performing her normal work activities. 

According to Ms. David, she observes them.  

On cross-examination, Ms. David admitted that she checks to

make sure that things are rolling, so to speak because they have a

tight schedule.  She admitted that there are times when things do

not roll efficiently.  

Ms. David testified:

Q. Do you have an actual memory of saying to her, you
doing okay, do you need some help, what’s going on?

A. Yes, ma’am.  I did.  Several times during that day,
yes.

Q. Okay.  And what was her response each of those
times?

A. Everything was fine.

Q. Verbatim, that’s what she said, everything’s fine?

A. Yes.  Yes.

Q. How many times did she say that to you?

A. Two, three.

Q. How many times did you ask her?

A. Probably more, but, you know, if you want me to be
specific and --

Q. I am.  You’re under oath.

A. -- throughout the whole day, you know, I check on
periodically two or three times a day.

Upon being asked about her lunch break, Ms. David testified
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that she takes her breaks in the cafeteria or at her desk.  When

asked why she does not run somewhere and get a sandwich as opposed

to eating food in the cafeteria, she replied, “We don’t have time.”

Ms. David testified:

Q. Oh, okay.  Okay.  Is it encouraged for the staff to
leave at lunch?

A. Not really. 

Q. Okay.  

A. I mean, you can, but, you know, you’ve got to let us
know if you are leaving the building.

Q. Who do you tell?

A. Well, the employee will tell its supervisor.

Q. That would be you?

A. Yes, ma’am.  

Q. Okay.

A. Yes, ma’am.

Upon being questioned by the Commission, Ms. David testified

that employees were allowed to leave the premises on their lunch

breaks.  She denied that employees are subjected to being called by

staff to do other/extra things when they are clocked out.

On recross examination, Ms. David testified:

Q. If you’re going to ask them to tell you when they
leave for lunch, if you have a particularly busy day, do
you have the ability to say, don’t leave today, I need
you to eat lunch here because we’re really --

A. No.

Q. -- got a lot going on?
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A. Not usually, no.

Q. I hate that kind of thing.  Not usually.

A. No.

Q. That suggests that you do on occasion.

A. There’s a lot of variables.  Like we have a lot of
women that have children issues.  We allow them to go
take care of their children during a lunch.  Usually,
that’s what happens, but most folks stay right there
because it’s free food and it’s easy and it’s quick and
you just don’t have much time unless you’ve got to go
pick up your child or something of that nature.

Q. Do you have any idea why someone, an employee might
think they were told that they couldn’t leave at lunch,
that they were not ever supposed to leave at lunch --

A. No, ma’am.

Q. -- that they had to eat their lunch there?

A. No.

The claimant was called to give additional testimony.  She

stated that she did recognize Melissa(Ms. Jones), but she did not

recognize Ms. David until she started talking.  

She explained:

Q. Okay.  Do you remember if either of these ladies
were there the day that you fell and got hurt?

A. I didn’t -- well, I -- I knew that older lady, she
-- she did help.  Melissa, I do remember, but I don’t
remember her talking to me five or ten minutes in the
cafeteria.  That’s -- 

Q. Okay.  You don’t have a memory of that?

A. No.

Q. Okay.  That’s fine.  The -- let’s get her name.  I’m
sorry.
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A. Diane.

Q. Diane or Debbie or -- Diane.  Diane David.  This is
the older lady, the lady who just walked out.  Okay?  Who
says she is a supervisor to you.

A. Okay.  

Q. Okay.

A. I didn’t know that so –

Q. Okay.  Okay.  Do you remember -- have you worked
with her, actually worked with her?

A. Yeah, I guess so.

Q. Do you have a memory of working with her?

A. Not much.

Q. Okay.  Fair enough.

A. She talks about asking you if you’re doing okay, is
everything going all right.  Do you have a memory of
that?

A. I think she did ask me once, but that was a good
while back.

Q. Sure.  Sure.  The day that you went back -- that you
fell and then you went back to work, did you do okay that
afternoon?  Did it hurt?  Were you doing fine?  What was
the situation?

A. I was trying to shake my hand, thought I’d be okay,
but it kept on swelling up bigger, and I didn’t get a
bigger glove, and that hurt.  So --

Q. Okay.  Do you know if any of your co-workers noticed
that you were hurting or that you weren’t doing things
right?

A. They thought I was being too slow.

Q. How do you know that?

A. Because the lady told me, she’s being too slow, you
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need to help her, and they got someone else to help me,
and it wasn’t either of those ladies so --

Q. Okay.  All right.  And who specifically told you you
can’t leave at lunch?

A. My boss Stacy.

Q. Okay.  Do you know why Stacy said that?

A. She -- I mean, to me, 30 minutes is not very long so
I just -- I just automatically thought that I can’t leave
so-- and she’s -- 

Q. Back up.  Stop.  You thought you can’t leave or she
told you can’t leave?

A. She told me that I can’t leave.
  

    My review of the medical evidence reveals that the claimant 

first sought treatment for her hand on June 6, 2015, from National

Park Medical Center.  The claimant reported that she works there in

the cafeteria, and while at work she slipped and fell, landing on

her left hand.  She complained of pain to the left hand.  At that

time, the claimant was assessed with “Fall-Injury/Pain/Fracture

left metacarpal, Fall.”

Dr. Troy Birk performed surgery on the claimant’s left hand on

June 23, 2015, in the form of “Left third metacarpal open reduction

and internal fixation.”  The claimant had a preoperative and post-

operative diagnosis of “Left third metacarpal fracture.”     

                           ADJUDICATION

Employment Services    

     The crucial issue for determination in this matter is whether
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the claimant was acting within the course and scope of her

employment at the time of her alleged work-related fall on June 6,

2015.   

     Ark. Code Ann. § 11-9-102(4) provides:

     (A) "Compensable injury" means:
     (i) An accidental injury causing internal or
     external physical harm to the body. . . arising
     out of and in the course of employment and which
     requires medical services or results in
     disability or death. An injury is "accidental"
     only if it is caused by a specific incident and
     is identifiable by time and place of
     occurrence[.]

(B) "Compensable injury" does not include:
(iii) Injury which was inflicted upon the

    employee at a time when employment services were
    not being performed or before the employee was
    hired or after the employment relationship was
    terminated[.]
     

The test for determining whether an employee was acting within

the "course of employment" at the time of the injury requires that

the injury occur within the time and space boundaries of the

employment, when the employee is carrying out the employer's

purpose or advancing the employer's interests directly or

indirectly.  Pilgrims Pride Corp. v Caldarera, 54 Ark. App. 92, 923

S.W.2d 290 (1996).

In the case at bar, the claimant testified that on June 6,

2015, she worked for National Park Medical Center performing

nutrition services employment duties.  Her testimony demonstrates

that she was primarily responsible for salad prepping wherein she

chopped up all of the food ingredients for a salad mixture.  The
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claimant testified that she also had to deliver food trays to the

patients’ rooms using a cart.  The claimant worked three days a

week, normally on Friday, Saturday and Sunday.  She also worked for

the Math and Science School performing the same type of employment

duties.  According to the claimant, she worked at National Park

during the summer months because the school was closed. 

The claimant testified that her employer required that she

clock in for the beginning of her shift, and clock out at the end

of her shift.  She was given thirty minutes for her lunch break. 

The evidence demonstrates that the claimant was required to clock

out and back in, after her lunch break.  Her testimony in this

regard was corroborated by both Ms. Jones and Ms. David.  However,

I found other aspects of the claimant’s testimony to be

incredulous.     

Specifically, with respect to the issue at hand, the 

claimant gave inconsistent and confusing testimony as to

whether her employer allowed her to leave the premises while on 

lunch break. Nonetheless, both Ms. Jones and Ms. David credibly

testified that the claimant and all other employees were allowed to

leave the premises during their lunch break.  However, it appears

that most employees chose to remain on the premises during this

period of time since they were allotted on thirty minutes, and were

able to eat in the cafeteria for free.  Considering the brevity of

the claimant’s lunch break and based on the credible testimony of
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Ms. Jones and Ms. David, I find that the claimant and other

employees were allowed to leave the premises during said period of

time.     

Here, it is undisputed that the claimant sustained a fracture

to her left hand on or about June 6, 2015.  The claimant testified

that her injury occurred due to a slip and fall incident, while in

the cafeteria area.  She admitted that there were no witnesses to

her incident. Her testimony demonstrates that the claimant had

finished eating her lunch.  However, after realizing she had a few

minutes remaining on her break, the claimant went and got a refill

on her Diet Coke.  As the claimant was walking back to sit down and

drink her Coke, she slipped and fell.  The claimant readily

admitted to clocking out for lunch.  However, she gave conflicting,

and confusing testimony as to whether she had clocked back in at

the time of her fall.  

Ultimately, the claimant’s testimony demonstrated that she had

not clocked back in at the time of her injury.  As such, I am

convinced that at the time of her fall, the claimant was headed

back to sit down to finish her lunch break, and had not yet clocked

back in. 

While on her lunch break, the claimant admitted that her

employer did not ever require her to perform any of her job duties. 

Hence, the claimant was not subject to being called back to work

during her break.  In light of this, I find that the claimant’s
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lunch break was strictly personal in nature and she could do

whatever she wanted to do during this time.      

     I realize that in Dearman v. Deltic Timber Corp., 2010 Ark.

App. 87, 377 S.W. 3d 301, the Arkansas Court of Appeals determined

that injuries sustained by employees during a required break which

benefits the employer are compensable.  However, this was not the

case here.  Nor are the circumstances of this case similar to those

in Wallace v. West Fraser South, Inc., 365 Ark. 68, 225 S.W. 3d

361(2006) and Ray v. University of Arkansas, 66 Ark. App. 177, 990

S.W. 2d 558 (1999).  Hence, in those cases, the employee’s presence

and availability advanced the employer’s interests.    

However, the instant claimant was clocked out for her lunch

break(headed to go finish drinking her Coke), she was allowed to

leave the premises, and could not be called back to work during her

break.  Under these circumstances, I am persuaded that at the time

of the claimant’s alleged injury, she was not directly or

indirectly advancing the interests of her employer. Instead, the

claimant was on a lunch break that was exclusively personal in

nature, and she could do whatever she chose to do during her break. 

Therefore, on the basis of the record as a whole, I find that the

claimant failed to establish by a preponderance of the credible

evidence that she sustained a compensable injury arising out of and

in the course of her employment, at a time when employment services

were not being performed on June 6, 2015. 
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Since I have not found the claim be compensable, the remaining

issues of medical treatment, temporary total disability and

attorney’s fees, have been rendered moot, not addressed herein this

Opinion.       

           FINDINGS OF FACTS AND CONCLUSIONS OF LAW 

     On the basis of the record as a whole, I make the following

findings of fact and conclusions of law in accordance with Ark.

Code Ann. §11-9-704.

     1.  The Arkansas Workers’ Compensation Commission has        
         jurisdiction of the within claim.

2.  I hereby accept the aforementioned stipulations as fact.

3.  The claimant failed to prove by a preponderance of the   
         evidence that she sustained a compensable injury  
         during and in the course and scope of her employment,

    with the respondent-employer on June 6, 2015.
         

                              ORDER

The claimant failed to prove by preponderance of the credible

evidence that she sustained a compensable injury during and within

the course and scope of her employment with the respondent-employer

on June 6, 2015.  Therefore, this claim is hereby respectfully

denied and dismissed in its entirety.       

IT IS SO ORDERED.

            _________________________
              CHANDRA L. BLACK 

     Administrative Law Judge

CB/dr 
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