
BEFORE THE ARKANSAS WORKERS’ COMPENSATION COMMISSION

WCC NO. G402498

NELDA SMITH, WIDOW OF ELDON SMITH, 
DECEASED EMPLOYEE CLAIMANT

SHERWIN WILLIAMS COMPANY, EMPLOYER RESPONDENT

GALLAGHER BASSETT SERVICES, INC.,
THIRD PARTY ADMINISTRATOR RESPONDENT

OPINION AND ORDER OF DISMISSAL WITHOUT PREJUDICE
FILED JANUARY 27, 2015

Hearing conducted before ADMINISTRATIVE LAW JUDGE MARK
CHURCHWELL on January 13, 2015, in Little Rock, Pulaski
County, Arkansas.

The unrepresented claimant did not appear.

The respondents were represented by HONORABLE JARROD S.
PARRISH, Attorney at Law, Little Rock, Arkansas.

STATEMENT OF THE CASE

This matter comes on for consideration of the

respondents’ motion to dismiss for failure to prosecute.  A

hearing was conducted in this matter on January 13, 2015, in

Little Rock, Arkansas.  The respondents were represented by

Attorney Jarrod Parrish.  The claimant did not appear at the

hearing.  The record consists of the transcript of the

January 13, 2015, hearing and the exhibits contained

therein.

DISCUSSION

Issue 1: Reasonable Notice To All Parties

Commission Rule 099.13 provides in part:

Upon meritorious application to the Commission
from either party in an action pending before the
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Commission, requesting that the claim be dismissed
for want of prosecution, the Commission may, upon
reasonable notice to all parties, enter an order
dismissing the claim for want of prosecution.

In the present case, I find that all parties had

reasonable notice of the pending motion to dismiss and of

the hearing set thereon.  Attorney Jarrod S. Parrish

appeared at the hearing on behalf of the respondent.

Although Ms. Smith did not appear at the hearing, I

note that the November 5, 2014, cover letter to the

respondents’ motion indicates that the motion was mailed to

Nelda Smith, 837 Maple Street, Camden, AR 71701-4153, i.e.,

to the same address where I later mailed my correspondence.

(Comm. Exh. 1 p. 31) When Ms. Smith did not immediately

respond to the motion to dismiss, I mailed a letter to Ms.

Smith on November 12, 2014, requesting that she advise my

office within 15 days as to whether or not she has any

objections to the respondents’ motion to dismiss. That

letter also advised Ms. Smith that, if I did not receive any

response from her, I would interpret from her lack of

response that she has no objection to an order dismissing

her claim without prejudice. (Comm. Exh. 1 p. 34) My

November 12, 2014, letter was sent by certified mail, and

postal records in evidence indicate that Nelda Smith signed
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for receipt of my certified letter on November 25, 2014.

(Comm. Exh. 1 p. 36)  

When I did not receive from Ms. Smith any response to

my letter mailed on November 12, 2014, my office on

December 2, 2014, set the respondents’ pending motion to

dismiss for a hearing to be conducted on January 13, 2015,

and my office sent notice of that hearing to Ms. Smith by

certified mail. (Comm. Exh. 1 p. 37-39) Postal documents in

evidence indicate that Ms. Smith on December 3, 2014, signed

for receipt of the notice of hearing. (Comm. Exh. 1 p. 41)

Again, I find under these circumstances that both parties

had reasonable notice of the motion to dismiss and of the

hearing set thereon. 

Issue 2: Dismissal For Failure To Prosecute

I also find on this record that the claimant has failed

or refused to prosecute her claim.  

Documents in evidence indicate that the self-insured

respondent employer paid for Mr. Smith’s funeral expenses

but also filed documentation otherwise controverting in its

entirety the compensability of his heart attack. (Comm. Exh.

1 p. 2-4) Thereafter, attorney Ken Olsen filed at the

Commission on behalf of Nelda Smith on April 18, 2014, a

claim for additional benefits for additional medical
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expenses, widow’s dependency, and attorney’s fees. (Comm.

Exh. 1 p. 10)       

However, on July 14, 2014, I received from Mr. Olsen a

letter advising me that Ms. Smith had terminated his

services. (Comm. Exh. 1 p. 27) On July 15, 2014, I sent a

letter to Ms. Smith advising her that my office would remove

Mr. Olsen as her attorney of record, and advising her that

my office would return this case to the Commission’s general

files if I had not heard from either her or a new attorney

on her behalf within 30 days advising me that Ms. Smith is

ready to take the steps necessary to have this case set for

a hearing. (Comm. Exh. 1 p. 28) On August 16, 2014, I

entered an order relieving Mr. Olsen as attorney of record

and advising that I was returning this case to the

Commission’s general files. (Comm. Exh. 1 p. 29-30)

When Ms. Smith took no action thereafter to prosecute

this matter, attorney Carol Worley on behalf of the

respondents filed a motion to dismiss this claim for lack of

prosecution on November 5, 2014.  As a result of that motion

filing, I prepared the certified letter and then the notice

of hearing described in the previous section of this

opinion.
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Documents in evidence indicate that Eldon Smith’s death

occurred on January 17, 2013. (Comm. Exh. 1 p. 1) Ms.

Smith’s subsequent claim for additional benefits was not

filed at the Commission until April 18, 2014. (Comm. Exh. 1

p. 10) Although an attorney on her behalf began the process

of prosecuting her claim at the Commission, Ms. Smith

apparently terminated that attorney on or about July 14,

2014. (Comm. Exh. 1 p. 27) Thereafter, Ms. Smith did not

respond to my letter dated July 15, 2014.  She did not

respond to the motion to dismiss filed on November 5, 2014. 

She did not respond to the letter that I mailed to her on

November 12, 2014, and she did not appear at the hearing

conducted on January 13, 2015.  There is no evidence on this

record that Ms. Smith has taken any action whatsoever to

prosecute her claim for additional benefits in any way after

she terminated her attorney in July of 2014.    

     Consequently, I find that the respondents’ pending

motion to dismiss should be, and hereby is, granted.  This

dismissal shall be without prejudice to refiling within the

appropriate limitations period.

ORDER

For the reasons discussed herein, this claim is hereby

dismissed.  This dismissal shall be without prejudice to
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refiling within the applicable limitations period.

IT IS SO ORDERED.  

__________________________
MARK CHURCHWELL
Administrative Law Judge


