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Hearing before ADMINISTRATIVE LAW JUDGE AMY GRIMES, in Springdale, Washington
County, Arkansas.

Claimant represented by JASON M. HATFIELD, Attorney, Fayetteville, Arkansas.

Respondent represented by JOSEPH H. PURVIS, Attorney, Little Rock, Arkansas.

STATEMENT OF THE CASE

On February 2, 2015, the above captioned claim came before the Workers’ Compensation

Commission in Springdale, Arkansas, for a hearing.  A pre hearing conference was conducted on

December 9, 2014, and a pre hearing order filed that same date.  A copy of the pre hearing order has

been marked as Commission’s Exhibit No. 1 and with modification and no objection is made part

of the record.  The parties agreed to the following stipulations:

1. The Arkansas Workers' Compensation Commission has jurisdiction of this claim.

2. The employee-employer-insurance carrier relationship existed at all relevant times on

July 14, 2014.

3. The date of the compensable injury was July 14, 2014.

4. The rates of compensation are $617.00 for temporary total disability and $463.00 for

permanent partial disability. 

The issues to be litigated are as follows:

1.  Whether claimant is entitled to additional medical treatment recommended by Dr.

Knox.

2. Whether claimant is entitled to temporary total disability from August 18, 2014, to a

date yet to be determined.
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3. Attorney’s fee.

The claimant contends that he sustained a compensable injury while working for respondent

on or about July 14, 2014.  At that time, claimant injured his head, neck, ribs, right arm, and left

knee while in the course and scope of his employment.  The respondents contend that they accepted

this claim as compensable from the outset.  The respondents have paid all monies that are due and

owing and contend that the claimant's problems are degenerative disc disease and the work of the

degenerative process separate and apart from the accident of July 4, 2014.  While the claimant was

terminated from the respondents on July 28, 2014, he was released to return to work without

restriction and given 0% permanent impairment on  August 18, 2014, by Dr. Rebecca Lewis.

The above stipulations are hereby accepted as fact.  From a review of the record as a whole to

include medical reports, documents, and having heard testimony and observed demeanor of all

witnesses, the following decision is rendered. 

FACTUAL BACKGROUND

The claimant is a 54 year-old male who began working for the respondents in December of

2013.  He has been a truck driver at various times for thirty years.  Prior to being employed, the claimant

passed several tests including medical,  lifting, and agility tests.  The claimant also completed driving

tests in heavy traffic.  He passed all the administered testing and began work as a truck driver for the

respondent.  He was assigned to drive live birds to and from plants in Northwest Arkansas and

Southwest Missouri.  The claimant also testified that he made sure the cages were secured to the truck

for hauling.  He had no trouble performing his duties.

The claimant suffered an admittedly compensable injury on July 14, 2014, while leaving a farm

when the truck he was driving rolled over.  The incident happened after he passed another truck owned

by the respondent on the same road.  The other driver was arriving at the farm as the claimant was

leaving.  The claimant testified that he was terminated by the respondent on July 28, 2014.  

The claimant further testified that after the accident he had intense pain.  He sustained cuts to

his eye, nose, face and ear.  The claimant also suffered a broken nose along with bruises to his arms and
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leg.  The claimant further testified that he cannot bend his neck to the right or left and that bending his

neck backwards caused him severe pain.  He added that he had no prior neck issues or treatment before

July 2014.  The claimant also stated that he could not continue to work  as a truck driver.  He added that

his condition had gotten no better since the accident.  The claimant has not worked since the accident. 

After the July 2014 accident, the claimant was treated in the Monet Hospital Emergency Room. 

The ER records note the claimant suffered face, neck and scalp lacerations.  The claimant was next seen

by Dr. Lewis.  Dr. Lewis noted scalp laceration, bruised ribs, upper thoracic pain, cervical whiplash, pain

and spasm in the neck, a bruised left thigh and a repaired nasal laceration.  Dr. Lewis further noted upon

physical exam that the claimant suffered a “lot of paravertebral spasm of the posterior cervical spine

from the sub-occiput down to T2-T3 and the entire cervical spine.”  The doctor also noted the amount

of spasms in the claimant’s neck.  The claimant was placed on restrictions.  The claimant again saw Dr.

Lewis on August 4,  2014.  She noted that the claimant was suffering right shoulder pain, coming from

the right side of his neck.  She also noted decreased rotation of the neck.  Also on August 4, 2014, Dr.

Lewis noted that the claimant has chronic, ongoing degenerative changes in the neck, present long

before the wreck.  She also directed an MRI be performed to clarify the claimant’s neck issues.  The

MRI conducted on August 13, 2104 reflected that the claimant had only chronic degenerative changes,

with no acute changes.  On August 18, 2014, Dr. Lewis noted that the claimant continued to have

persistent tenderness in both sides of the neck.  Dr. Lewis released the claimant to return to work with

no restrictions on August 18, 2014.  However, she referred the claimant to a neurosurgeon, Dr. Luke

Knox. 

The claimant saw Dr. Knox in October of 2014.  The claimant continued to complain of neck

pain with radiation to the shoulder and right bicep.  Dr. Knox noted intense neck pain upon performing

a Spurling’s Maneuver.  In his first deposition(January 5, 2015), Dr. Knox testified that the July accident

was causing the claimant’s symptoms.  He noted that it was relevant that the claimant had never had

neck pain in the past.  Dr. Knox further testified that the location of the paravertebral spasm noted by

Dr. Lewis on July 22, 2014 was in the same area where he believed the claimant to have a herniated disc. 
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He further testified that the neck pain associated with the Spurling’s Maneuver was evidence of a

herniation and surgery could help.  Dr. Knox first recommended a myelogram.  On January 20, 2015,

Dr. Knox noted that a post myelogram CT scan demonstrated significant neuroforaminal encroachment

at C5-6 and C6-7 on the right.  He further noted that the myelogram showed compression at the C5-6

and C6-7 levels.  He also stated that he had reviewed the radiologist’s reports, but that he had a different

opinion.  He recommended surgical intervention in the form of anterior cervical discectomy and fusion

at C5-6 and C6-7  Dr. Knox next testified, under oath, on January 27, 2015.  He testified that the

myelogram was positive for “extrinsic compression of the nerve root.”  He further stated that the

claimant’s issues were not pre existing and were caused by the July 2014 accident.  Dr. Knox continued

that the paravertebral spasms, noted by Dr. Lewis just two days after the accident,  were in the same

location as the positive myleogram and the location for which he proposed surgical intervention.  He

further noted that the myelogram was an objective finding and not under the control of the claimant. 

Dr. Knox also noted that the myelogram findings supported the results of the Spurling’s Maneuver. The

claimant testified that he wished to have the surgery recommended by Dr. Knox.  

DISCUSSION

The Commission has been asked to determine if the claimant is entitled to the additional medical

treatment in the form of surgery recommended by Dr. Knox.  It is settled that the claimant suffered an

admittedly compensable injury on July 14, 2014.  Arkansas Code Annotated §11-9-102(4)(F)(i) states:

“When an employee is determined to have a compensable injury, the
employee is entitled to medical and temporary disability as provided by
this chapter.”

Once it is settled that the claimant has a compensable injury, the question of medical services

must be determined by looking at the facts in question and determining if the medical services are

reasonably necessary for the treatment of the claimant’s injury.

A.C.A. §11-9-508(a) requires that:

“The employer shall promptly provide for an injured employee such
medical, surgical, hospital, chiropractic, optometric, podiatric, and
nursing services and medicine, crutches, ambulatory devices, artificial
limbs, eyeglasses, contact lenses, hearing aids, and other apparatus as
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may be reasonably necessary in connection with the injury received by
the employee.”

What constitutes reasonable and necessary treatment under A.C.A. §11-9-508(a) is a fact question for

the Commission. Wright Contracting Co. v. Randall, 12 Ark. App. 358, 76 S.W. 2d 750(1984). The

Arkansas Court of Appeals has addressed the issue of whether medical care was reasonably necessary

for treatment of a compensable injury in prior decisions.

In Georgia-Pacific Corp. v. Dickens, 58 Ark. App. 266, 950 S.W.2d 463 (1997), the respondents

denied payment for medical treatment in the form of office visits from 1993 to 1995, Id.  The Court

affirmed the Commission’s finding that the claimant’s follow up medical care was reasonably necessary

for treatment of her compensable injury.  In the Georgia-Pacific case, the records submitted described

the ongoing nature of the claimant’s symptoms and indicated the continued use of the TENS unit and

the taking of medication. The Court noted that the Commission considered the multiple surgeries, the

claimant’s persistent symptoms of pain, irritation, and limitation of motion in her elbow, her continued

use of medication, and a TENS unit for pain control in finding that the office visits and medical

treatment in 1993 through 1995 were reasonably necessary, Georgia-Pacific. The claimant in that case

also testified at length about the ongoing problems with her elbow and stated that she continued to take

medication and use a TENS unit for pain. Id.  Here, the claimant testified to his injuries subsequent to

the July 2014 accident.  He noted his continued neck pain and stated that it was continually worse after

the accident.  He also stated that he had no  issues with neck pain prior to the July 14, 2014 accident. 

Dr. Lewis released the claimant to return to work with no impairment rating.  She noted that the

claimant suffered from chronic degenerative changes of the neck.  However, Dr. Lewis also referred

the claimant to Dr. Knox.  After a physical exam,  a myleogram, and a CT scan, Dr. Knox

recommended surgery.   He clearly stated that the claimant’s condition was related to his July 2014 work

accident.

In G. E. Rail Car Repair Servs. Workers’ Comp v. Hardin, 62 Ark. App. 120, 969 S.W. 2d 668

(1998) the Arkansas Court of Appeals held a physician’s note constitutes essential evidence that

continued treatment of an employee for a work-related injury was reasonable and necessary. In this case,
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Dr. Knox’s notes as well as his deposition testimony reflect his findings of disc herniation.  He notes

that the paravertabral spasms that Dr. Lewis noted were in the same location as the positive myleogram

and the location of the recommended surgery.  The respondent argues that there are no objective

medical findings and only subjective pain complaints by the claimant in this matter.  However, clearly

the myleogram is an objective medical finding and exactly matches the neck spasm location noted by

Dr. Lewis.  Furthermore, the CT scan noted by Dr. Knox supports his recommendation.  Whether this

claimant suffered a new herniation on July 14, 2014 or an aggravation of a pre-existing condition, there

is no question that the surgery recommended by Dr. Knox is reasonable and necessary for the treatment

of the claimant’s admittedly compensable injury.  The respondent argues that the claimant suffered a

pre-existing condition.  However, the fact that the claimant had no neck pain or issues prior to July 14,

2014 cannot be over looked.  If Dr. Lewis’ records and findings are to be believed and the claimant

suffered degenerative neck issues, it is certainly possible that the July 14, 2014 accident may have

aggravated those issues.  Such an aggravation would be compensable under the law.  Dr. Knox testified

in his January 27, 2015 deposition that the accident the claimant suffered could aggravate such a

condition.  He further noted that regardless of the nature of the claimant’s neck condition, either new

or an aggravation, it was his opinion that the claimant needed surgery in the form of a cervical

discectomy and fusion.

Clearly, there are objective medical findings that support the claimant’s need for the surgery

recommended by Dr. Knox.   

In this case, the claimant has proven by a preponderance of the evidence that the requested

medical treatment is reasonable and necessary to the treatment of his admittedly compensable injury

from July 14, 2014.  He has provided essential evidence in the form of objective medical findings,

physicians’ notes, and testimony to  support the contention that the surgery recommended by Dr. Knox

is reasonable and necessary.

The Commission has next been asked to determine if the claimant is entitled to temporary total

disability from August 18, 2014 to a date yet to be determined.  The claimant has suffered an admittedly 
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compensable  non scheduled injury.  Temporary total disability is that period within the healing period

in which the employee suffers a total incapacitation to earn wages, Ark. State Highway Dept. v.

Breshears, 272 Ark. 244, 613 S.W. 2d 392 (1981).  The claimant, in this case, was released to return to

work by Dr. Lewis on August 18, 2014.  He was unable to see Dr. Knox until October 21, 2014.  At that

point, he was again taken off work by Dr. Knox.  The respondent argues that if the Commission awards

the requested surgery, then the claimant is not entitled to temporary total disability for the period from

August 18, 2014 until October 21, 2014 because he had been released to return to work during that

period.  The respondent’s argument has merit.  Having found that the claimant is entitled to the surgery

recommended by Dr. Knox, I find that the claimant is entitled to temporary total disability from

October 21, 2014 to a date yet to be determined.

FINDINGS OF FACT AND CONCLUSIONS OF LAW

1. The claimant has proven by a preponderance of the evidence including the claimant’s

testimony, documentary evidence, and medical evidence that the surgery (a cervical

discectomy and fusion) recommended by Dr. Knox is reasonable and necessary for the

treatment of his admittedly compensable neck injury from July 14, 2014.

2. The claimant has also proven that he is entitled to temporary total disability benefits

from October 21, 2014 until a date yet to be determined.

3. Additionally, the claimant’s attorney is entitled to an appropriate attorney’s fee based on

the above findings.

ORDER

The claimant suffered an admittedly compensable neck injury on July 14, 2014.  The discectomy

and fusion requested by the claimant is reasonable and necessary for the treatment of that condition. 

Therefore, the respondents shall be responsible for the surgery recommended by Dr. Luke Knox 

related to the admittedly compensable injury of July 2014.  
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The respondents shall pay the claimant  temporary total disability benefits from October 21, 2014 to

a date yet to be determined.  The claimant’s attorney is entitled to an attorney fee based on the above

findings.

IT IS SO ORDERED.   

_______________________________
                           AMY GRIMES
                              ADMINISTRATIVE LAW JUDGE 
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