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Hearing was held before Administrative Law Judge Elizabeth W. Hogan on August
26, 2014, in Marianna, Lee County, Arkansas. 

Claimant was represented by Kristopher Richardson of Jonesboro, Arkansas.

Respondents represented by Robert Montgomery, of Little Rock, Arkansas. 

ISSUES

A hearing was conducted to determine the claimant’s entitlement to

additional indemnity benefits and attorney’s fees.

At issue is whether or not the claimant sustained a compensable back injury

as defined by Ark. Code Ann.§11-9-102; whether or not additional medical

treatment is reasonable and necessary, Ark. Code Ann.§11-9-508; and whether or

not the claimant is entitled to temporary total disability benefits.

After reviewing the evidence impartially, without giving benefit of the doubt

to either party, Ark. Code Ann. §11-9-704, I find the evidence preponderates in

favor of the claimant.

STATEMENT OF THE CASE

The parties stipulated to an employee-employer-carrier relationship on June

21, 2012, at which time the claimant sustained compensable injuries (neck, back,

right shoulder) at a compensation rate of $527.00/$395.00.  Medical expenses,

temporary total disability benefits until the healing period ended on January 17,

2013, and a two (2) percent  rating to the shoulder have been paid.  Some
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expenses have been paid by the claimant’s group insurance, Health Advantage.

The claimant receives Social Security Disability benefits ($1425.00 monthly).  He

also drew unemployment benefits ($400.00 weekly for three months) after his

termination on July 25, 2013.  He has not worked since his injury.

The claimant contends he remains symptomatic with back pain and wishes

to pursue treatment and/or pain management.  The claimant seeks temporary total

disability benefits from January 17, 2013, to a date yet to be determined.

The respondents contend all appropriate benefits have been paid.  A

November, 2012, MRI scan showed only degenerative disc disease, no acute injury.

Therefore, further treatment is not reasonable, necessary, or causally related to the

compensable injury.

The following were submitted without objection and complete the evidence

of record: the parties’ Prehearing Questionnaires and exhibits contained in the

transcript.

The claimant, age 57 (DOB August 24, 1957), has a high school education

and three years of college.  He retired from the Housing Authority, then worked for

the respondent-employer eight years prior to his injury as a security guard.  He also

has an occupational license to perform small construction work.

The claimant sustained multiple injuries in a slip and fall down steps at work

on June 21, 2012.  The only injury noted on the June 22, 2012 Report of Injury is

a back injury, however, by the time he saw the doctor he was complaining of neck,

right shoulder, and back and leg pain.  X-rays were taken of his spine and

medication was prescribed along with physical therapy.  

MEDICAL EVIDENCE

A July, 2012 MRI scan showed a right rotator tear so the treatment

focused on his shoulder, however medical reports show he continued to
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complain of back pain.  The claimant had surgery on August 27, 2014 for a right

shoulder rotator cuff tear with impingement.  Even though he developed

adhesive capsulitis, he was released with no restrictions on January 17, 2014,

however, he was assessed a two (2) percent permanent  impairment rating by

Dr. Hartzell.  

No diagnostic testing of the spine was performed until November, 2012:

MRI scan of November 20, 2012:

The vertebral body heights are well maintained.  There
is mild loss of disc height and disc desiccation at L3-L4.
There is moderate loss of disc height at L4-L5.  There
is loss of disc height at L5-S1.  There is no fracture or
listhesis.  No bone marrow signal intensity abnormality
is seen on the STIR images.  There is spondylolysis. On
the axial images the visualized extra spinal soft tissues
are unremarkable in appearance.

L4-L5: Loss of disc height and posterior broad-based
disc bulge...  

L5-S1: Posterior broad-based disc bulge contacts the
S1 nerve roots within the lateral recesses without
displacement.

Impression: 
Chronic degenerative changes as described.  No disc
protrusion is seen.

The carrier denied a referral to a pain clinic to address the claimant’s symptoms of

lower back pain and right leg pain, numbness and tingling.  The carrier denied

payment for any more treatment to the back after November 27, 2012.  Dr. Weber

noted muscle spasm in his report of July 17, 2013.

In his report of March 4, 2013, Dr. Abraham noted some restrictions in flexion

but no muscle spasm in his clinical examination of the claimant’s back.  The doctor

ordered physical therapy with traction for the claimant’s back.  The April 11, 2013

report indicates physical therapy at home and the “muscle spasms min in the LPS

area.” The June 11, 2013 report refers the claimant for pain management based on



-4-

a diagnosis of lumbar radiculopathy, chronic pain, bulging lumbar disc and herniated

disc.

In August and September, 2013, the claimant had epidural steroid injections.

The September 9, 2013 report mentions that the claimant asked to be released for

light duty, but the doctor wanted a Functional Capacity Evaluation was not approved

by the carrier.

Report of September 9, 2013 NEA Baptist and Pain Management
Clinic, Melanie New, APN

Patient returns to the office post injection.  He reports
satisfaction with his current level of pain relief.  Patient
would like to be released to work, but with light duty.  I
explained to the patient that he would need to have a
functional capacity evaluation and that while we
released the patient from a pain management
standpoint, he still may be under restrictions from Dr.
Abraham or Dr. Weber.

Although many of the records are handwritten and difficult to read, I cannot

find any comments from the doctors regarding the healing period on the claimant’s

back or work excuse slips.

The claimant has not had prescription medication since 2013.  After he lost

his group insurance and the workers’ compensation carrier refused treatment for his

back on November 27, 2012, the claimant has been financially unable to pursue

treatment.  He does not take over-the-counter medications and reports sleep

disturbance due to pain.

DOCUMENTARY EVIDENCE

Correspondence from the respondent-employer shows temporary total

disability benefits were paid from June 21, 2012 to December 13, 2012 when

benefits were changed to permanent partial disability benefits (the two (2) percent

rating to the shoulder).  The claimant then used personal leave time and Family

Medical Leave Act (FMLA).  After his leave time was exhausted, the claimant’s
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employment was terminated on July 25, 2013.  He then drew unemployment

benefits for three months ($400.00 per week) and he looked for work

unsuccessfully.

FINDINGS AND CONCLUSIONS

The claimant sustained multiple injuries when he fell down a flight of stairs.

He has received treatment for his neck, right shoulder and back.  The claimant

stated his neck had improved, his shoulder required surgery and conservative

treatment had only temporarily alleviated his back pain.

The respondents have challenged the causal connection between the

claimant’s back condition and his accident at work.  Neither party asked the

claimant’s doctors to comment on causation or the healing period.

The determination of whether the causal connection exists is a question of

fact for the Commission to determine based on the evidence of record and the

credibility of the witnesses.  Jeter v. B.R. McGinty Mech., 62 Ark. App. 53, 968

S.W.2d 645 (1998); Ellison v. Therma-Tru, 71 Ark. App. 410, 30 S.W.3d 769 (2000).

It is the claimant’s burden to prove a causal connection between the work-

related accident and the later disabling injury.  Lybrand v. Arkansas Oak Flooring

Co., 266 Ark. 946, 588 S.W.2d 449 (Ark. App. 1979).  Objective medical evidence

is not always necessary if there is a preponderance of non-medical evidence.

Horticare Landscape Management v. McDonald, 80 Ark. App. 45, 89 S.W.2d 375

(2002).

If the disability develops soon after the accident and is logically attributable

to it, with nothing to suggest any other explanation for the employee’s condition,

“then the claimant has established a causal connection.  However, if there is a span

of time between the accident and the disability, a question of fact arises concerning
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the causal connection.”  Hall v. Pittman Constr. Co., 235 Ark. 104, 105-106, 357

S.W.2d 263, 264 (1962).

Since the claimant had no prior back injuries, medical treatment, or absences

from work due to back pain, I find the objective evidence of muscle spasm and a

positive MRI scan of bulging discs support a causal connection between the fall and

the claimant’s need for treatment.

The respondents have also challenged the reasonable necessity of further

back treatment.  Employers must promptly provide medical services which are

“reasonably necessary in connection with” the compensable injuries.  Ark. Code

Ann. §11-9-508(a).  However, injured employees have the burden of proving by a

preponderance of the evidence that medical treatment is reasonably necessary.

Patchell v. Wal-Mart Stores, Inc., 86 Ark. App. 230, 184 S.W.3d 31 (2004).  What

constitutes reasonable and necessary medical treatment is a fact question for the

Commission, and the resolution of this issue depends upon the sufficiency of the

evidence.  Gansky v. Hi-Tech Engineering, 325 Ark. 163, 924 S.W.2d 790 (1996).

Reasonably necessary medical services “may include that necessary to accurately

diagnose the nature and extent of the compensable injury; to maintain the level of

healing achieved; or to prevent further deterioration of the damage produced by the

compensable injury.”  Greer v. Phillip Mitchell Construction, Full Commission

opinion February 14, 2003 (E906565).  In assessing whether a given medical

procedure is reasonably necessary for treatment of the compensable injury, it is

necessary to analyze both the proposed procedure and the condition it is sought to

remedy.  Deborah Jones v. Seba, Inc., Full Workers’ Compensation Commission,

December 13, 1989 (Claim No. D511255).

The treatment of pain is a reasonable and necessary medical expense.

Therefore the respondents remain liable for future medical treatment.
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With regard to indemnity benefits, the claimant has requested temporary total

benefits from January 17, 2013 to a date yet to be determined.

Temporary disability is determined by the extent to which a compensable

injury has affected the claimant's ability to earn a livelihood.  For an injury to the

body as a whole, a claimant is entitled to temporary total disability compensation

during the period of time that the employee  is within the healing period and totally

incapacitated to earn wages.  Arkansas State Highway and Transportation

Department v. Breshears, 272 Ark. 244, 613 S.W.2d 392 (1981).   The "healing

period" is defined as the period necessary for the healing of an injury resulting from

an accident.  Ark. Code. Ann. §11-9-102(12).  The healing period continues until the

employee is as far restored as the permanent character of his injury will permit.

When the underlying condition causing the disability becomes stable and when

nothing further will improve that condition, the healing period has ended, and the

claimant is no longer entitled to receive temporary total disability compensation or

temporary partial disability compensation, regardless of physical capabilities.

Moreover, the persistence of pain is not sufficient in itself to extend the healing

period or to find that the claimant is totally incapacitated from earning wages.  Mad

Butcher, Inc. v. Parker, 4 Ark. App. 124, 628 S.W.2d 582 (1982).

The claimant’s back symptoms are characterized as chronic pain and

treatment has been directed at pain management.  Nothing has been recommended

to improve the claimant’s condition like surgical intervention.  Additionally the

claimant asked his physician to release him to work and the claimant did represent

himself as able to work when he applied for unemployment benefits.  Accordingly,

I find the claimant is not entitled to additional benefits.

1. The Workers’ Compensation Commission has
jurisdiction of this claim in which the relationship of
employer-employee-carrier existed on June 21, 2012,
at which time the claimant sustained compensable
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injuries (neck, back, right shoulder) at a compensation
rate of $527.00/$395.00.  Medical expenses, temporary
total disability benefits until the healing period ended on
January 17, 2013, and a 2% rating to the shoulder have
been paid.

2. The claimant has proven by a preponderance of the
evidence that his need for future medical treatment is
causally related to his compensable back injury (bulging
discs, and spasm), pursuant to Ark. Code Ann.§11-9-
102.

3. The respondents are liable for medical expenses
associated with treatment for back pain as reasonable
and necessary in relation to the compensable injury
pursuant to Ark. Code Ann.§11-9-508.  These expenses
are to be paid within thirty days of receipt pursuant to
Rule 30.

4. The claimant is not entitled to any additional temporary
total disability (and therefore attorney’s fees) in the
absence of any mention by the claimant’s physicians
regarding the healing period or ability to work.

5. If they have not already done so, the respondents are
directed to pay the court reporter, Celia Jamison’s, fees
and expenses within thirty (30) days of receipt of the
bill.

IT IS SO ORDERED.

______________________________
ELIZABETH W. HOGAN
Administrative Law Judge


