
BEFORE THE ARKANSAS WORKERS’ COMPENSATION COMMISSION
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TYSON POULTRY, INC.,
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Hearing before Administrative Law Judge Barbara W. Webb on November 3, 2015,
in Little Rock, Pulaski County, Arkansas.

Claimant was represented by Mr. R. Theodor Stricker, Esquire, Stricker Law Firm,
Jonesboro, Arkansas. 

Respondents were represented by Mr. Jeremy Swearingen, Esquire, Roberts Law
Firm, Little Rock, Arkansas.   

STATEMENT OF THE CASE

A Pre-hearing Order was entered in this case on August 26, 2014.  The Pre-

hearing Order set forth the stipulations offered by the parties and outlined the issues

to be litigated and resolved at the hearing.  A copy of the Pre-hearing Order was

made Commission Exhibit No. 1 to the hearing record.  The following stipulations

as submitted by the parties and the Pre-hearing Order as amended on the record

are hereby accepted:

1. The Arkansas Workers’ Compensation Commission has jurisdiction

of this claim.
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2. The employer/employee/carrier relationship existed on or about April

12, 2011, when the claimant contends she sustained a compensable

injury.

3. The claimant’s average weekly wage was $414.47, with an applicable

compensation rate of $276.00 for temporary total disability benefits

and $207.00 for permanent partial disability benefits.

4. Respondents have controverted this claim in its entirety.

By agreement of the parties, the issues to be litigated are:

1. Compensability of the April 12, 2011, injuries to the claimant’s spine

and bilateral carpal tunnel syndrome.

2. Claimant’s entitlement to temporary total disability benefits from April

12, 2011, until a date yet to be determined.

3. Claimant’s entitlement to medical treatment related to the alleged

injuries. 

4. Statute of Limitations.

5. Controversion and attorney’s fees.

6. Notice. 

7. All other issues, including permanency, are reserved.

The record consists of a one volume transcript of the November 3, 2014,

hearing consisting of the testimony of the claimant, Betty Ferguson, and all

documentary evidence consisting of Commission Exhibit No. 1 (Pre-hearing Order);

Claimant’s Exhibit No. 1 (Packet of Medical Reports with Abstract); Respondents’



- 3 -Ferguson - G300746

Exhibit No. 1 (Packet of Medical Reports); Respondents’ Exhibit No. 2 (Tyson Letter

Re: Rating); Respondents’ Exhibit No. 3 (Form AR-C).  In addition, I have

incorporated by reference the Commission’s file in Claim F107550 related to the

claimant’s June 28, 2001, injury. 

FACTUAL BACKGROUND

The claimant, Betty Ferguson, is 52 years of age.  She graduated high school

and received a CNA certification.  She worked as a housekeeper and as a CNA.

She also worked at Con-Agra Foods.  She began working for Tyson in November

of 1997, and has worked in a number of different jobs over the fifteen years of her

employment.  In 2011, she was working in the fully cooked area.  Her job duties

included taking the bad product off the line or taking the meat off the line if the oven

breaks down.  Her job required a lot of standing, bending, and lifting anywhere from

50 pounds to 25 pounds.   It required the repetitive use of her hands.

Ferguson testified that she fell on June 29, 2000 (or 2001).   She shattered

her elbow.  She was hospitalized and the lady (Penny) in personnel told her that she

was taking care of everything and she didn’t have to worry about anything.  She

received short term benefits.  She returned to work and sat in the break room for

two years.  She received a check for $10,000.00 from Tyson Foods.  She had

carpal tunnel surgery on her right hand in December of 2010.  She explained that

she was going to the nurse’s station and they sent her to one of their doctors to

check it out.  She did not receive any workers’ compensation benefits.  She returned

to work after the surgery and sat in the break room for close to one year.  She
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explained that she helped in the office making labels to go on boxes.  She was put

on light duty because she had broken her arm.  She also complained about her

shoulder that was bothering her in April of 2011.  

Ferguson explained that the lady in personnel filed the claim on the injury in

June of 2001 where she injured her elbow in a fall on the walking surface.  She

thought everything was taken care of when she went to the nurse’s station.  She

was later told that the statute of limitations had ran out and there was nothing they

could do for her.  

Ferguson has not returned back to work because of her multiple injuries.  In

addition to the carpal tunnel, she also had surgery on her right foot.   She explained

that both of her feet were swelling up and she could not stand at work.  After her

foot surgery, she was referred to Dr. Julia McCoy, a neurologist.  She was

diagnosed with pinched nerves in her spinal and two bulged discs on the left.  She

was referred to Dr. Rosenzweig.  He gave her steroid injections.  He recommended

back surgery but she declined it because there was only a 50/50 chance it would

help.  She testified that she will always have migraine headaches and the problem

with her lower part of her back, her legs, her feet, and the nerve damage in her neck

and arms.  She is currently paying for her medication through Blue Cross Blue

Shield on Obamacare.  

Ferguson testified that her carpal tunnel problem was caused by using her

hands all the time on the line.  She doesn’t know what caused her problems with her

neck and low back.  She began noticing that she couldn’t stand up due to her
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swollen feet.  She went to Dr. Jameson and found out it was a pinched nerve and

had surgery.  She testified that she reached down and picked up a box of bags at

work.  She also had to stand on concrete and had to sit on the line.  She did a lot

of twisting, bending, and lifting.  

   On cross-examination, the claimant testified that she was told about the

statute of limitations in 2008.  She was represented by counsel in the 2001 claim.

Over the years, she sought medical treatment for her back, legs, and feet with her

personal health insurance and going to the emergency room.  She did not have an

accident on April 12, 2011, but it was the last day she worked for Tyson.  

Ferguson testified that she filed her workers’ compensation claim on January

24, 2013, because her feet were bothering her.  She was represented by counsel

who was representing her in pursuing a social security claim.  She had some back

problems in 2010.  She sought treatment with Dr. Susan Ebel on March 15, 2011,

with complaints that her back had been hurting since June of 2010.  She also

reported pain on the left side and left hip that went down her leg and that the

muscles in her left and right leg were hurting her.  She recommended a test for

rheumatoid arthritis.  She did not have the money to pay for the test.  She was

treated a few years later by a different doctor and was diagnosed with rheumatoid

arthritis and diabetes. She testified that she has not played the piano since 2011 or

2012 and that she used to play every Sunday.  She said the problems with her

hands began in 2001.   She waited to file her claim because she couldn’t “go no

more”.  
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CONTENTIONS

The claimant contends that she sustained compensable injuries on April 12,

2011, to her spine and bilateral carpal tunnel syndrome.  The claimant contends

these injuries are permanent, consciously painful, progressing and the claimant is

entitled to continued medical treatment, including but not limited to, all future

surgeries and complications arising from her compensable injuries.  The claimant

contends she is entitled to temporary total disability benefits from April 12, 2011,

until a date yet to be determined.   

The respondents contend that the claimant did not sustain any compensable

injury arising out of and in the course of her employment with respondent.

Respondents contend that the claimant’s alleged injuries claims are barred by the

statute of limitations.  The claimant admits that her claimed conditions were

manifest and disabling more than two years before she filed her AR-C.

Respondents contend that the claimant cannot establish the occurrence of a

specific incident of injury, identifiable by time and place of occurrence.

Respondents contend that the claimant cannot establish that her vague and wide-

ranging injury complaints were caused by her work.  Respondents contend that the

claimant did not provide notice of any alleged work injuries until her attorney filed

the AR-C on January 28, 2013.  Respondents contend that the claimant has been

capable of work. 
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DISCUSSION

The claimant filed a claim for  workers’ compensation benefits on January 28,

2013, alleging a right hand, foot, and back injury on April 12, 2011.  The claimant

had also filed a claim for workers’ compensation benefits on September 5, 2001,

alleging injuries to her arm and elbow from a slip and fall accident on June 28,

2001.  Based on the credible evidence and the applicable law, I find that the

January 28, 2013 claim is barred by the statute of limitations.

Ark. Code Ann. § 11-9-701(a)(1) provides that a claim for compensation for

disability on account of an injury must be filed within two years from the date of the

compensable injury.  Ark. Code Ann. § 11-9-702 (b) sets out the allowable time for

filing a claim for additional benefits.  In cases where any compensation has been

paid, the claim for additional compensation, including disability or medical, will be

barred unless filed within one year from the date of the last payment of

compensation or two years from the date of the injury, whichever is greater.  Ark.

Code Ann. §11-9-702 (b)(1).  When the claimant submits a timely request for

additional benefits that is never acted upon, the statute of limitations is tolled.

Barnes v. Fort Smith Public Schools, ___Ark. App. ____, ____ S.W.3d ____ (May

17, 2006); Eskola v. Little Rock Sch. Dist., ____ Ark. App. ___, ___ S.W.3d

____(Nov. 30, 2005); Dillard v. Benton Co. Sheriff’s Office, 87 Ark. App. 379, ___

S.W.3d ____(Sept. 22, 2004); Spencer v. Stone Container Corp., 72 Ark App. 450,

38 S.W.3d 309 (2001); Bledsoe v. Georgia-Pacific Corp., 12 Ark. App. 293, 675

S.W.2d 849 (1984).  
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In this case, the claimant was injured in a slip and fall on June 28, 2001. 

The claim was accepted as compensable and she received medical treatment for

injuries to her arm and elbow.  She also reported problems with her back and neck

during her treatment, but did not pursue additional benefits at that time.  She

received a 25% permanent impairment rating to the left upper extremity from Dr. G.

Thomas Frazier on July 17, 2002.  She was paid the sum of $9,455.00 in

permanent partial disability benefits by Tyson on July 9, 2003.

The claimant filed a second claim on January 28, 2013, in which she alleged

an injury on April 12, 2011.  She mention problems with her right hand, feet, and a

ruptured disc.    At the hearing, the claimant testified that her last date of work for

Tyson was April 12, 2011, and that she did not have a specific incident on that date.

She testified that over the years during her employment with Tyson she had

reported problems to the nurses involving her hands, feet, and back.  She sought

medical treatment using her personal insurance.  She testified that she had

undergone a surgical procedure for carpal tunnel on her right  wrist and a surgery

for a heel spur removal.     

In this case, the evidence demonstrates that no workers’ compensation

benefits were paid to the claimant after July 9, 2003.  The medical records reflect

that the claimant was diagnosed with carpal tunnel syndrome in December of 2010.

She also reported right knee and elbow pain in February of 2011 form working eight

hour shifts on concrete floors.   In March of 2011, she was evaluated for complaints

of right heel and arch pain.  In May of 2011, an MRI revealed a disc herniation at



- 9 -Ferguson - G300746

L4-L5 and a broad protrusion at L4-L5.  In her testimony the claimant was unable

to identify any incident related to her work that would have caused her problems

other than the fall in 2001 and working on concrete floors over the years.

Two years from the date of the claimant’s initial injury would have been June

28, 2003.  One year from the last payment of benefits would have been July 9,

2004.  To the extent, Ferguson is requesting additional treatment for injuries to her

elbow, neck, and back arising from the fall in 2001, she would be barred by the

applicable statute of limitations.  Ferguson did not make a claim for additional

compensation until January 28, 2013.   In addition, the original claim did not assert

injuries to any body part other than the elbow.  The claimant was provided

immediate medical treatment and both temporary and permanent partial disability

benefits for the elbow injury.  There is no evidence that the respondents provided

any medical or disability benefits to the claimant after July of 2003.  Although the

claimant has had additional medical treatment since 2004, the evidence reveals that

she sought the medical treatment on her own without the knowledge or approval of

the workers’ compensation carrier.  Therefore, I find that the preponderance of the

evidence establishes that the claim filed by Ms. Lee is barred by the applicable

statute of limitations. 

Alternatively, to the extent Ferguson seeks benefits for injuries to her wrist,

feet, and back, allegedly arising from her repetitive work on the line and standing

on concrete, the evidence reveals that the claimant was aware of the problems prior

to January 28, 2011. Therefore such claims would also be barred by the statute of
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limitations.    In addition, the claimant never reported the injuries as work-related

until after she left the employment of Tyson and sought medical treatment on her

own using her personal insurance.  Therefore, I find that the claimant has failed to

prove by a preponderance of the evidence that she is entitled to compensation for

indemnity or disability benefits. 

FINDINGS OF FACT AND CONCLUSIONS OF LAW

1. The Arkansas Workers’ Compensation Commission has jurisdiction

of this claim.

2. The employer/employee/carrier relationship existed on or about April

12, 2011, when the claimant contends she sustained a compensable

injury.

3. The claimant’s average weekly wage was $414.47, with an applicable

compensation rate of $276.00 for temporary total disability benefits

and $207.00 for permanent partial disability benefits.

4. Respondents have controverted this claim in its entirety.

5. The claimant has failed to prove by a preponderance of the evidence

that she suffered ompensable injuries on April 12, 2011, to the

claimant’s spine and bilateral carpal tunnel syndrome.

6. The claimant’s has failed to prove that she is entitled to temporary

total disability benefits from April 12, 2011, until a date yet to be

determined.

7. The preponderance of the evidence establishes that the claim is

barred by the applicable statute of limitations.
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ORDER

For the reasons discussed herein, this claim must be, and hereby is,

respectfully denied.

IT IS SO ORDERED.

________________________________
BARBARA W. WEBB
Administrative Law Judge


