
BEFORE THE ARKANSAS WORKERS' COMPENSATION COMMISSION

WCC NO. G400882

RHONDA WEAVER, Employee  CLAIMANT

OZARK GUIDANCE CENTER, Employer  RESPONDENT

ATA WORKERS’ COMPENSATION SI TRUST, Carrier RESPONDENT

OPINION FILED SEPTEMBER 10, 2014

Hearing before ADMINISTRATIVE LAW JUDGE GREGORY K. STEWART in Springdale,
Washington County, Arkansas.

Claimant represented by AARON L. MARTIN, Attorney, Fayetteville, Arkansas.

Respondents represented by JASON A. LEE, Attorney, Little Rock, Arkansas.

STATEMENT OF THE CASE

On August 20, 2014, the above captioned claim came on for a hearing at

Springdale, Arkansas.   A pre-hearing conference was conducted on June 30, 2014, and

a pre-hearing order was filed on that same date.   A copy of the pre-hearing order has

been marked Commission's Exhibit #1 and made a part of the record without objection.

At the pre-hearing conference the parties agreed to the following stipulations:

1.   The Arkansas Workers’ Compensation Commission has jurisdiction of the within

claim.

2.   The claimant was earning an average weekly wage of $1,076.00 which would

entitle her to compensation at the weekly rates of $617.00 for total disability benefits and

$463.00 for permanent partial disability benefits.

3.   Respondents have controverted this claim in its entirety.

At the pre-hearing conference the parties agreed to litigate the following issues:

1.   Compensability of injury to claimant’s right arm on January 7, 2014.

2.   Related medical.
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3.   Temporary total disability benefits from January 13, 2014 through February 6,

2014.

4.   Attorney fee.

The claimant contends she sustained a compensable injury to her right arm on

January 7, 2014.  Claimant contends her injury occurred on the respondent’s property and

within the course and scope of her employment and while performing activities to the

benefit of her employer.  Claimant contends she is entitled to temporary total disability from

January 13, 2014 through February 6, 2014 during which time she was in her healing

period and unable to regularly perform any gainful activity.  In the alternative, claimant

contends that during this period of time she suffered a loss in earning capacity.  Claimant

contends she is entitled to related medical and a controverted attorney’s fee.  

The respondents contend that at the time claimant injured her right arm that her shift

had ended and therefore she was no longer on the clock when it occurred.  Respondents

contend that claimant was not performing employment services at the time of the accident.

Respondents further contend that as a result, claimant was not performing activities

benefitting her employer, either directly or indirectly, at the time of the injury.

From a review of the record as a whole, to include medical reports, documents, and

other matters properly before the Commission, and having had an opportunity to hear the

testimony of the witness and to observe her demeanor, the following findings of fact and

conclusions of law are made in accordance with A.C.A. §11-9-704:

FINDINGS OF FACT & CONCLUSIONS OF LAW

1.   The stipulations agreed to by the parties at the pre-hearing conference

conducted on June 30, 2014, and contained in a pre-hearing order filed that same date,

are hereby accepted as fact.

2.   Claimant has failed to prove by a preponderance of the evidence that she
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suffered a compensable injury to her right arm on January 7, 2014.  At the time of her

injury she was not performing “employment services”.  

FACTUAL BACKGROUND

The claimant is a 56-year-old woman who began working for respondent on

December 12, 2012.  The respondent is a community-based health center that serves the

indigent population of Northwest Arkansas.  Respondent has many programs, one of which

is a community-based treatment program.  Individuals were brought to the respondent’s

clinics in Springdale and Bentonville by bus during the day.  Claimant was the Adult

Community Services Nurse Manager.  Her job duties included monitoring patients that

were brought to the clinic by bus and she was also responsible for Act 911 felons that were

conditionally released by acting as a liaison with the state hospital.

Claimant testified that on January 7, 2014, snow had fallen and because the schools

were closed buses that would normally bring patients to the clinics would not run.  Claimant

testified that she could perform some work at home on her computer, particularly on snow

days when patients did not come to the clinic.  Claimant testified that on January 7 her

manager asked her to go to the Bentonville office and when claimant indicated that she

was not comfortable driving on the snow, respondent had claimant picked up by another

employee, Heather Hart, and taken to the Bentonville office.  Claimant testified that after

Hart picked up something from her office she left and went and performed other work.

Claimant also performed work in the Bentonville office and at some point in time Hart came

back by the office to pick up the claimant.  Claimant testified that she clocked out and

locked the door and while walking in the parking lot to Hart’s car she slipped and fell,

injuring her right arm.

Claimant testified that the next morning her arm was hurting and swollen.  Claimant

was sent by respondent for medical treatment and she was diagnosed as suffering from
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a fracture of the distal radius of the right wrist.  Claimant was provided a splint to wear for

this injury.  

Shortly after her initial medical treatment, respondent controverted the claim and

claimant sought medical treatment on her own from Mercy in Rogers on January 11, 2014.

Claimant was instructed to follow up with an orthopaedic physician, Dr. Kaler, who

evaluated claimant on January 15, 2014, and recommended surgery.  Dr. Kaler performed

surgery on claimant’s right wrist on January 16, 2014.

Claimant has filed this claim contending that she suffered a compensable injury to

her right arm when she slipped and fell fracturing her right wrist on January 7, 2014.  She

seeks payment of related medical treatment as well as a period of temporary total disability

benefits, and a controverted attorney fee.

ADJUDICATION

A compensable injury is an accidental injury arising out of and in the course of

employment.  A.C.A. §11-9-102(4)(A)(i).  However, an injury is not compensable when

sustained at a time when employment services are not being performed.  A.C.A. §11-9-

102(4)(B)(iii).  While the Arkansas Workers’ Compensation Act does not define the term

“employment services”, our supreme court has held that an employee performs

employment services when doing something that is generally required by the employer.

Wallace v. West Frasier South, Inc., 365 Ark. 68, 225 S.W. 3d 361 (2006).  The court has

held that we are to use the same test to determine whether an employee was performing

“employment services” as we do when determining whether an employee was acting within

“the course of employment.”  Pifer v. Single Source Transportation, 347 Ark. 851, 69 S.W.

3d 1 (2002); White v. Georgia-Pacific Corporation, 339 Ark. 474, 6 S.W. 3d 98 (1999).  The

test is whether the injury occurred “within the time and space boundaries of the

employment, when the employee was carrying out the employer’s purpose or advancing
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the employer’s interest either directly or indirectly.”  White v. Georgia-Pacific Corporation,

339 Ark. at 478, 7 S.W. 3d at 100.  

The “going and coming” rule ordinarily precludes recovery for injuries sustained

while the employee is going to or returning from their place of employment because the

employee is generally not acting within the course of employment when traveling to and

from the workplace.  Olsten Kimberly Quality Care v. Pettey, 328 Ark. 381, 944 S.W. 2d

524 (1997).  The Court in Hightower v. Newark Public School System, 57 Ark. App. 159,

943 S.W. 2d 608 (1997) reasoned that employment services were not being performed

merely by walking to and from one’s car even when on the employer’s premises.  

In this particular case, the claimant was in the process of walking from the

respondent’s building to the car of a co-employee who was going to take her home when

she slipped and fell.  At the hearing claimant testified that because this was a snow day

she normally would have worked at home but her manager requested that she go to the

Bentonville office.  I do not find this fact significant enough to find that the decision in

Hightower is not applicable.  Presumably, in virtually every case in which an individual slips

in their employer’s parking lot, they are on the employer’s premises because the employer

required them to be there for work on that particular day.  Likewise, this claimant was

present at work because she was required to be there by her employer.

Therefore, based upon the holding in Hightower which held that merely walking to

and from one’s car even on the employer’s premises does not qualify as performing

employment services, I find that when the claimant slipped and fell on the snow in the

parking lot while walking to a co-employee’s car on January 7, 2014, she was not

performing employment services.

Having found that claimant was not performing employment services at the time of

her fall on January 7, 2014, I find that claimant has failed to meet her burden of proving by

a preponderance of the evidence that she suffered a compensable injury to her right arm
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on that date.

ORDER

Claimant has failed to prove by a preponderance of the evidence that she suffered

a compensable injury to her right arm on January 7, 2014.  Claimant was not performing

employment services at the time of her fall on that date.  Therefore, her claim for

compensation benefits is hereby denied and dismissed.

The respondents are ordered to pay the court reporter’s charges for preparing the

hearing transcript in the amount of $195.24.

IT IS SO ORDERED.

                                                                              
GREGORY K. STEWART
ADMINISTRATIVE LAW JUDGE


