
BEFORE THE ARKANSAS WORKERS' COMPENSATION COMMISSION

WCC NOS. G304355/G304356

SUSAN WATSON, Employee  CLAIMANT

DAUGHERTY & DAUGHERTY INVESTMENTS, Employer
and ZURICH AMERICAN INSURANCE CO., Carrier  RESPONDENT #1

ROCKLINE INDUSTRIES, Employer, and RESPONDENT #2
TRANSPORTATION INSURANCE CO., Carrier

OPINION FILED FEBRUARY 12, 2014

Hearing before ADMINISTRATIVE LAW JUDGE GREGORY K. STEWART in Springdale,
Washington County, Arkansas.

Claimant represented by EVELYN E. BROOKS, Attorney, Fayetteville, Arkansas.

Respondent #1 represented by ERIC NEWKIRK, Attorney, Little Rock, Arkansas.

Respondent #2 represented by FRANK B. NEWELL

STATEMENT OF THE CASE

On January 16, 2014, the above captioned claim came on for a hearing at

Springdale, Arkansas.   A pre-hearing conference was conducted on August 14, 203, and

a pre-hearing order was filed on August 14, 2013.   A copy of the pre-hearing order has

been marked Commission's Exhibit #1 and made a part of the record without objection.

At the pre-hearing conference the parties agreed to the following stipulations:

1.   The Arkansas Workers’ Compensation Commission has jurisdiction of the within

claim.

2.   The employee/employer/carrier relationship existed between claimant and

respondent #1 (G304355) on November 1, 2011.

3.   Claimant was placed at Marshalltown by respondent #1 from August 5, 2011

through April 5, 2012.

4.   The employee/employer/carrier relationship existed between claimant and

respondent #2 (G304356) on September 13, 2012.
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5.   Claimant earned an average weekly wage while employed by respondent #2

sufficient to entitle her to compensation rates of $421.00 for total disability and $316.00 for

permanent partial disability benefits.

At the time of the hearing claimant and respondent #1 agreed to stipulate that

claimant earned an average weekly wage of $394.00 which would entitle her to

compensation at the rates of $263.00 for total disability and $197.00 for permanent partial

disability.

At the pre-hearing conference the parties agreed to litigate the following issues:

1.   Compensability of injury to claimant’s right shoulder in November 2011 while

employed by respondent #1.

2.   Compensability of injury to claimant’s right shoulder on September 13, 2012

while employed by respondent #2.

3.   Medical.

4.   Temporary total disability.

5.   Notice.

6.   Attorney fee.  

The claimant contends that in November 2011 she injured her right shoulder while

working on small forgings at  Marshalltown Tools.  She further contends that on September

13, 2012 she injured her right shoulder while working on palletizing at Rockline.  She

contends she is entitled to medical, temporary total disability benefits, and an attorney’s

fee. 

Respondent #1's contentions are set forth in its pre-hearing questionnaire which is

attached to the pre-hearing order (Commission Exhibit #1) as Exhibit #1.

Respondent #2 contends that claimant did not sustain a compensable injury while

working at respondent/employer on or about September 13, 2012.

From a review of the record as a whole, to include medical reports, documents, and
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other matters properly before the Commission, and having had an opportunity to hear the

testimony of the witnesses and to observe their demeanor, the following findings of fact

and conclusions of law are made in accordance with A.C.A. §11-9-704:

FINDINGS OF FACT & CONCLUSIONS OF LAW

1.   The stipulations agreed to by the parties at the pre-hearing conference

conducted on August 14, 2013, and contained in a pre-hearing order filed August 15, 2013,

are hereby accepted as fact.

2.  The stipulation between claimant and respondent #1 that claimant earned an

average weekly wage of $394.00 which would entitle her to compensation at the rates of

$263.00 for total disability benefits and $197.00 for permanent partial disability benefits is

also hereby accepted as fact.

3.   Claimant has failed to prove by a preponderance of the evidence that she

suffered a compensable injury to her right shoulder while employed by respondent #1.

4.   Claimant has failed to prove by a preponderance of the evidence that she

suffered a compensable injury to her right shoulder while employed by respondent #2.

FACTUAL BACKGROUND

The claimant is a 47-year-old woman who was placed by respondent #1 to work at

Marshalltown Tools on August 5, 2011.  Claimant worked at Marshalltown until she was

terminated on April 5, 2012.  Marshalltown Tools manufactures hand tools for concrete,

plastering, and drywall work.  While working at Marshalltown claimant performed various

job duties.  Claimant’s job duties on a particular day were determined by the orders which

had been placed by customers.  Some of her work included working on large forgings

which were larger hand tools and other work on small forging or smaller hand tools.

Claimant testified that when she was working on large forging she had to take a
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metal blade and grind both sides by holding it up to a rotating emery cloth.  Claimant then

put a handle on the blade and installed a plastic cap on the end of a handle with a screw.

In order to insert the screw claimant used a hydraulic screwdriver which hung down in front

of her and according to her testimony she had to reach up and grab the screwdriver.

Claimant testified that she would then oil the blade, place a label on the handle, and put

the finished product in a box.  Claimant would place smaller boxes in a bigger box and

place those boxes on a pallet.

Claimant testified that she only used the screwdriver while working with large

forgings.  There was also testimony that these job duties rotated and changed depending

on the particular order and day.  

Claimant testified that approximately three months after she began working at

Marshalltown she developed problems with her right shoulder.  Claimant testified that she

would go home at night and put Icy Hot or Ben Gay on her shoulder and use a heating pad

or ice pack.  She also testified that she took Ibuprofen.

On November 29, 2011 claimant sought medical treatment from Dr. Leah Layer for

right shoulder pain.  Dr. Layer’s medical report indicates that claimant gave a history of her

right shoulder pain having begun two weeks ago with the following notation:

Cause: wrestling with kids, picking up boxes of parts
45 lbs.  

Dr. Layer diagnosed claimant’s condition as acute bursitis of the right shoulder and

gave her a cortisone injection.  Claimant returned to work at Marshalltown for respondent

#1 and continued to work there until her termination on April 5, 2012.

After her termination at Marshalltown the claimant worked for a period of time at

Pepper Source where she loaded and unloaded trucks, stocked freight, put syrup or soy

sauce in plastic containers, and drove a forklift.  Claimant also testified that for a short

period of time she worked for American Tubing through respondent #1 running a drill press



5Watson (G304355/G304356)

and benders and cutting holes in copper tubing.  Claimant has not made a claim for a

work-related injury relating to her employment with either of these employers.

Claimant testified that on August 31, 2012, she went to work for respondent #2.

Claimant testified that in order to begin working for respondent #2 she underwent a pre-

employment physical and that she was having no problems with her right shoulder at the

time she began working for respondent #2.

Claimant testified that she was hired to work for respondent #2 as a converting

process operator.  Claimant’s job duties required her to palletize boxes by taking boxes off

of a conveyor belt and placing them on a pallet.  Claimant testified that she would stack 52

boxes every five to seven minutes.  After a pallet was full claimant would shrink wrap the

pallet and then get a new pallet to fill.  Claimant also worked at a job which required her

to take packages of baby wipes off of the conveyor belt and put them in a small box.

Claimant testified that her job with respondent #2 required her to rotate positions every 30

minutes unless someone was on break.

Claimant testified that approximately two to three weeks after she began working

for respondent #2 she developed pain in the rotator cuff area of her right shoulder.  She

testified that this was the same place as the pain she had suffered while working at

Marshalltown and that the more work she did the more her shoulder hurt.

On March 7, 2013, the claimant was at home and was taking a 13-gallon trash bag

out and after lifting the lid of the dumpster slung the bag to throw it in.  Claimant testified

that she heard a pop and had pain - “a stabbing instant pain when the pop happened.”

Claimant sought medical treatment from Julie Blanchard, APN, the next day on March 8,

2013.  Blanchard diagnosed claimant’s condition as acute shoulder pain and provided her

a sling and ordered an MRI scan.

An MRI of claimant’s right shoulder was performed on March 14, 2013, and revealed

a rotator cuff tear.  Thereafter, claimant came under the care of Dr. Benafield who
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performed surgery to repair the torn rotator cuff on April 2, 2013.  After her surgery the

claimant underwent physical therapy but continued to have shoulder pain and a

subsequent MRI scan revealed a recurrent right rotator cuff tear.  Dr. Benafield performed

surgery to repair the recurrent right rotator cuff tear on September 25, 2013.  

Claimant has filed this claim contending that she suffered a compensable injury to

her shoulder in November 2011 while working for respondent #1 and a compensable injury

to her right shoulder while working for respondent #2.

ADJUDICATION

COMPENSABILITY OF INJURY WITH RESPONDENT #1.

Claimant contends that she suffered a compensable injury to her right shoulder

while employed by respondent #1.  Claimant does not allege an injury caused by a specific

incident, but rather contends that her job duties with respondent #1 resulted in a gradual

onset injury to her right shoulder.  Specifically, it was claimant’s belief that vibration caused

by her use of the screwdriver led to her right shoulder injury.

A claimant requesting workers’ compensation benefits for a gradual onset injury

must satisfy several elements of proof.  These include: (1) the injury arose out of and in the

course of her employment; (2) the injury caused internal or external physical harm to the

body that required medical services or resulted in disability; (3) the injury was the major

cause of the disability or need for treatment; (4) medical evidence supported by objective

findings establishing an injury; and (5) that the gradual onset injury was caused by rapid

repetitive motion.  A.C.A. §11-9-102(4)(A)(ii) and (E)(ii).  See also, Freeman v. Con-Agra

Frozen Foods, 344 Ark. 296, 40 S.W. 3d 760 (2001); Cottage Café, Inc. v. Collette, 94 Ark.

App. 72, 226 S.W. 3d 27 (2006).  

After reviewing the evidence in this case impartially, without giving the benefit of the

doubt to either party, I find that claimant has failed to meet her burden of proving by a
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preponderance of the evidence that she suffered a compensable injury while employed by

respondent #1.

Claimant testified that she reported her right shoulder problems to both Les

McGaugh, her group lead, and Eddie Craft, her direct supervisor.  However, even

claimant’s own testimony would indicate that at best she mentioned shoulder problems but

did not indicate that those problems were related to her job activities.

Q. What did you tell Eddie about your arm?

A. That it was hurting and that I had went to the
doctor and got a cortisone shot.

Q. And did he ask any details, or did you tell him
any other details?

A. No, ma’am.

Testifying at the hearing was Eddie Craft.  Craft testified that he was claimant’s

direct supervisor and that claimant never came to him and mentioned having any type of

shoulder problem.  Craft testified that he did not become aware of any alleged shoulder

claim until Spring 2013.  Likewise, Les McGaugh testified that he was claimant’s group

lead and that claimant was to report any injuries to either him or Craft.  McGaugh testified

that claimant never reported an injury to him and that if she had he would have directed

her to respondent #1.  McGaugh also testified that he did not become aware of an alleged

claim until either spring or summer of 2013.  

Notably, neither Craft nor McGaugh are employed by respondent #1 but instead are

employed by Marshalltown Tools.

Even more significant than the testimony regarding whether claimant reported a

work-related injury is the lack of objective findings.  In order to prove a compensable injury

claimant must offer objective findings establishing an injury to her right shoulder.  Objective

findings are findings that cannot come under the voluntary control of the claimant.  A.C.A.
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§11-9-102(16)(A)(i).   Here, claimant sought medical treatment from Dr. Layer on

November 29, 2011.  Layer diagnosed claimant’s condition as bursitis and provided an

injection.  However, no objective testing in the form of x-rays or any other tests were

performed which would establish objective findings of an injury.  This is significant when

one considers claimant’s subsequent testimony that at the time she began working for

respondent #2 she was not having any shoulder problems.  While a subsequent MRI scan

did reveal a torn rotator cuff, this was approximately 16 months later after claimant had

worked for other employers and after a period of time in which she indicated that she no

longer suffered from right shoulder problems.

Finally, even though the claimant’s job activities with respondent #1 at Marshalltown

Tools did require her to use her arms in order to perform her various job functions, I find

that claimant has failed to establish that those job duties required rapid repetitive motion.

In Malone v. Texarkana Public Schools, 333 Ark. 343, 969 S.W. 2d 644 (1998), the Court

set forth a two-prong test for establishing rapid repetitive motion.  First, the task must be

repetitive, and second, the repetitive motion must be rapid.  The Court noted that as a

threshold issue the task must be repetitive or the rapidity element is not reached and that

even repetitive tasks and rapid work standing alone do not satisfy the definition.  I do not

find based upon claimant’s testimony that the job duties she performed while employed by

respondent #1 required rapid repetitive motion.

In summary, I find that claimant has failed to meet her burden of proving by a

preponderance of the evidence that she suffered a compensable injury to her right

shoulder while employed by respondent #1.  Most significantly, claimant has failed to offer

objective findings establishing an injury to her right shoulder.  In addition,  her job activities

did not require rapid repetitive motion.

COMPENSABILITY OF INJURY WITH RESPONDENT #2.

Initially, I note that the issue set forth in the pre-hearing order with regard to
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respondent #2 involves the issue of whether claimant suffered a compensable injury to her

right shoulder on September 13, 2012.  Likewise, in claimant’s contentions she indicated

that she injured her right shoulder on September 13, 2012 while working on palletizing at

respondent #2.  However, at the hearing, claimant did not testify with regard to a specific

injury while palletizing on September 13, 2012.  Instead, she testified that she began

noticing problems with her right shoulder some three to four weeks after she began

working for respondent #2.  Included in her job duties was the palletizing of boxes.

However, claimant did not testify as to a specific date that her problems began as opposed

to a gradual onset injury to her right shoulder resulting from her job activities for respondent

#2 which did include the palletizing of boxes.

In order to prove a gradual onset injury, claimant has the burden of satisfying

several elements of proof which were previously set forth in the discussion of the alleged

injury involving respondent #1.  

After reviewing the evidence in this claim impartially, without giving the benefit of the

doubt to either party, I find that claimant has failed to meet her burden of proving a

compensable injury to her right shoulder while working for respondent #2.

While claimant testified that she developed problems some three to four weeks after

she began working for respondent #2, claimant did not seek any medical treatment for any

complaints of right shoulder pain until March 8, 2013, the day after she threw a trash bag

into a dumpster and heard a pop and felt a stabbing pain in her right shoulder.  On March

8, 2013, claimant was evaluated by Julie Blanchard, APN.  Claimant gave a history of right

shoulder pain with an onset one day ago.  Claimant attributed her problems to taking out

the trash and hearing a pop as she was swinging her arm.

It is claimant’s testimony that she had right shoulder problems prior to that date

which she had reported to the respondent.  However, claimant’s lead with respondent #2

was Davida Stewart.  Stewart testified that one evening when they were getting ready to
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start their shift the claimant came into the production office with her arm in a sling.  Stewart

testified that she asked claimant what had happened and claimant indicated that she had

injured her shoulder throwing some trash in a bag.  Stewart testified that claimant did not

indicate at that time that she had injured her shoulder at work.

In fact, claimant admitted on questioning that she did not report a work-related injury

to Stewart:

Q. And before that surgery you talked to Davida?

A. Yes.

Q. But you did not tell her you hurt your shoulder
at work, did you?

A. No.

Q. And you told her you had ripped your shoulder
out throwing a bag?

A. That’s what I thought had happened.

Q. Okay.  What changed your mind?

A. Because there was no way that - - I mean I had
been having all that pain anyway; that’s why I had the
cortisone.  I was in pain every day at work and that was
just like the last straw, the popping.

Q. Well, you knew that your shoulder had been hurting
every day, according to your testimony here, when you
saw Davida that day and told her that you had ripped your
shoulder out throwing a bag, right?

A. Yes.

Q. And you didn’t think you had a work-related injury?

A. (No response.)

Thus, claimant attributed her right shoulder problems to the throwing of the trash

bag on March 7, 2013.  

In support of her contention that she suffered a compensable injury, claimant relies
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in part upon the opinion of Dr. Benafield, the physician who performed surgery on her right

shoulder.  Dr. Benafield in a letter dated October 10, 2013 indicated that in his opinion the

throwing of the bag on March 7 exacerbated her underlying shoulder issue.  He stated that

he did not think the throwing of the trash bag caused the rotator cuff tear but did think it

exacerbated the pain associated with the tear.  I find that this opinion of Dr. Benafield is

entitled to little weight.  The deposition of Dr. Benafield was taken on November 19, 2013.

Upon questioning regarding his opinion that the rotator cuff tear did not occur at the time

of the trash bag incident on March 7, 2013, Dr. Benafield admitted that he did not know

whether the claimant had a tear prior to that incident or not.

Q. And is there any way you can say, within a
reasonable degree of medical certainty, when she
tore her rotator cuff, or are we just speculating?

A. I think, absent other injuries, you know, that
one can assume that that may have been when it
tore, but I can’t say that definitely, no, I cannot.

Dr. Benafield went on to admit that he could not say within a reasonable degree of

medical certainty that the throwing of the bag did not cause the tear, but he was willing to

state within a reasonable degree of medical certainty that the trash bag incident was the

cause of her surgery as well as the follow-up surgical procedure.

With respect to Dr. Benafield’s opinion, I note that it is only claimant’s testimony that

she suffered from shoulder problems immediately prior to the trash bag incident on March

7, 2013.  However, claimant had not sought any medical treatment for right shoulder

complaints until after the incident on March 7, 2013.  Before that date claimant had not

missed any work as a result of any right shoulder complaints, claimant had not sought any

medical treatment for right shoulder complaints and no MRI scan had been performed and

she was not wearing a sling.  It was only after the incident on March 7, 2013 that claimant

could no longer work and an MRI scan of her right shoulder was scheduled.



12Watson (G304355/G304356)

I also find it significant to note that there are no objective findings of an injury prior

to March 7, 2013.  An MRI scan or any other objective test was not performed until after

the incident throwing the trash bag on March 7, 2013.  While Dr. Benafield was of the

opinion that an exacerbation of the claimant’s underlying condition occurred as a result of

the throwing of a trash bag, there was no objective evidence establishing an injury prior to

the throwing of the bag on March 7, 2013.

I also find that claimant has failed to prove by a preponderance of the evidence that

she suffered a gradual onset injury that was caused by rapid repetitive motion.  Here, as

with her job with respondent #1 at Marshalltown Tools, the claimant did perform job duties

that required the use of her right arm.  However, I do not find that her job duties required

her to engage in rapid repetitive motion.  According to claimant’s testimony she rotated her

job duties every 30 minutes and while each of those duties may have required the use of

her right arm, I do not find that they constituted rapid repetitive motion.

I also find that claimant has failed to establish that her injury was the major cause

of disability or need for medical treatment.  Even assuming that the claimant did have a

preexisting work-related condition prior to March 7, 2013, even Dr. Benafield was of the

opinion that it was the throwing of the trash bag on March 7, 2013 which constituted her

need for medical treatment.

In summary, I find that claimant has failed to prove by a preponderance of the

evidence that she suffered a gradual onset injury while working for respondent #2.  While

claimant testified that she had problems with her right shoulder which she attributed to her

job duties with respondent #2, claimant attributed her shoulder problems to an incident

which occurred on March 7, 2013 when she threw a trash bag and felt a popping in her

shoulder.  Claimant had not sought any medical treatment nor missed any work until after

this incident.  Furthermore, there were no objective findings of an injury to claimant’s

shoulder until after the incident on March 7, 2013.  Claimant has failed to prove that her
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job activities required rapid repetitive motion or that an injury was the major cause of her

disability or need for treatment as opposed to the incident which occurred on March 7,

2013.

Finally, to the extent that claimant contends that her injury was the result of a

specific incident on September 13, 2013 while palletizing, I find that claimant has failed to

meet her burden of proving by a preponderance of the evidence that she suffered a

specific injury to her right shoulder on that date.  Claimant did not testify that she suffered

an injury on that date and she did not report an injury on that date.  Furthermore, claimant

did not seek any medical treatment for a right shoulder injury until March 8, 2013, after she

heard a pop in her shoulder while throwing a trash bag on March 7, 2013.

ORDER

Claimant has failed to prove by a preponderance of the evidence that she suffered

a compensable injury to her right shoulder while working for either respondent #1 or

respondent #2.  Therefore, her claim for compensation benefits is hereby denied and

dismissed.

IT IS SO ORDERED.

                                                                               
GREGORY K. STEWART
ADMINISTRATIVE LAW JUDGE


