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Claimant represented by EVELYN E. BROOKS, Attorney, Fayetteville, Arkansas.

Respondents represented by ERIC NEWKIRK, Attorney, Little Rock, Arkansas.

STATEMENT OF THE CASE

On December 19, 2013, the above captioned claim came on for a hearing at

Springdale, Arkansas.   A pre-hearing conference was conducted on October 24, 2013,

and a pre-hearing order was filed on that same date.   A copy of the pre-hearing order has

been marked Commission's Exhibit #1 and made a part of the record without objection.

At the pre-hearing conference the parties agreed to the following stipulations:

1.   The Arkansas Workers’ Compensation Commission has jurisdiction of the within

claim.

2.   The employee/employer/carrier relationship existed between the parties on April

12, 2010.

3.   The claimant sustained a compensable injury to her back/spine on April 12,

2010.

4.   The claimant was earning an average weekly wage of $747.00 which would

entitle her to compensation at the weekly rates of $498.00 for total disability benefits and

$374.00 for permanent partial disability benefits.
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5.   Respondent has accepted and paid permanent partial disability based on a 7%

impairment rating.

At the pre-hearing conference the parties agreed to litigate the following issues:

1.   Claimant’s entitlement to additional medical treatment for her April 12, 2010

injury.

The claimant contends she is entitled to additional medical treatment for her

compensable injury. 

The respondents’ contentions are set forth in their pre-hearing questionnaire

attached to the pre-hearing order (Commission Exhibit #1) as Exhibit #1.

From a review of the record as a whole, to include medical reports, documents, and

other matters properly before the Commission, and having had an opportunity to hear the

testimony of the witness and to observe her demeanor, the following findings of fact and

conclusions of law are made in accordance with A.C.A. §11-9-704:

FINDINGS OF FACT & CONCLUSIONS OF LAW

1.   The stipulations agreed to by the parties at the pre-hearing conference

conducted on October 24, 2013, and contained in a pre-hearing order filed that same date,

are hereby accepted as fact.

2.   Claimant has failed to prove by a preponderance of the evidence that she is

entitled to additional medical treatment for her compensable injury of April 12, 2010.

FACTUAL BACKGROUND

The claimant is a 39-year-old woman who began working for the respondent in

February 2009 as a registered nurse on its post-surgical floor.  The claimant suffered an

admittedly compensable injury to her lumbar spine on April 12, 2010.  On that date, the

claimant injured her back when she was kicked in the stomach by a patient, causing her
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to fall backwards and strike her low back against a bedside table.

The initial medical reports indicate that in addition to complaints of low back pain the

claimant’s primary treatment was for a contusion of the left chest and abdomen area.

However, by June 16, 2010 claimant’s primary complaints involved the low back pain.  On

that date claimant was evaluated by Dr. Haws who ordered an MRI scan of the claimant’s

lumbar spine.  In a report dated July 1, 2010, Dr. Haws noted that the MRI scan revealed

a small-to-moderate central disc protrusion at the L5-S1 level.  Dr. Haws recommended

a neurosurgical evaluation and claimant was referred to Dr. Routsong.

In a letter dated August 26, 2010 from Dr. Routsong to Dr. Haws, he noted that

claimant’s MRI scan revealed a disc herniation at the L5-S1 level.  Dr. Routsong

recommended treatment in the form of physical therapy and a change in her medication.

Eventually the claimant came under the care of Dr. Blankenship, neurosurgeon.  In

a report dated January 18, 2011, Dr. Blankenship noted that claimant had not yet received

any physical therapy.  He indicated that he had reviewed the claimant’s MRI scan which

revealed a disc protrusion at L5-S1.  Dr. Blankenship recommended conservative

treatment to include physical therapy and a referral to Dr. Cannon for epidural steroid

injections.  Claimant received her first injection from Dr. Cannon on February 18, 2011 and

returned to Dr. Blankenship on March 3, 2011.  Dr. Blankenship noted in his report of that

date that claimant had undergone a three-week course of physical therapy with another

three weeks authorized.  He further noted that claimant had received a 20% improvement

from the injection and recommended another injection as well as continued physical

therapy and medication.

Claimant received a second injection from Dr. Cannon on April 7, 2011, and

returned to Dr. Blankenship on April 21, 2011.  Dr. Blankenship noted that claimant had

undergone six weeks of physical therapy and two injections from Dr. Cannon and that her

pain was “significantly better” with this conservative treatment.  Dr. Blankenship
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recommended an additional injection and additional physical therapy.

Claimant received a third injection from Dr. Cannon on June 6, 2011, and returned

to Dr. Blankenship on June 23, 2011, at which time he recommended a new MRI scan

since the claimant’s previous MRI scan was more than six months old.

Dr. Blankenship read the MRI scan of June 30, 2011 as showing an L5-S1 disc

herniation with annular tear.  In his report of July 21, 2011, Dr. Blankenship noted that both

he and the claimant agreed that surgery should not be considered given the fact that her

pain complaint is “significantly reduced.”  Dr. Blankenship recommended that claimant

continue physical therapy and then participate in a home exercise program.

In a report dated September 15, 2011 Dr. Blankenship indicated that claimant’s

back pain was significantly less than at the time of her last visit.  He noted that in the

absence of any radiculopathy and the fact that her pain was improving she should continue

with her home exercises and that surgery was not indicated at the present time.

Dr. Blankenship authored a report dated November 7, 2011 indicating that at the

time of claimant’s last visit on September 15, 2011 her pain was improving.  It was his

opinion that claimant had reached maximum medical improvement and he released

claimant with an impairment rating in an amount equal to 7% to the body as a whole based

upon the L5-S1 disc herniation.

After this report from Dr. Blankenship the claimant left her employment with the

respondent and went to work for Salient Health as a nurse.  In performing that job the

claimant was required to travel.

The medical records indicate that claimant received two additional injections from

Dr. Cannon in May 2012 and in August 2012.  

On September 17, 2012, while working for Salient Health the claimant suffered a

work-related injury.  On that date, she and two others were attempting to sedate a patient

who began kicking and struck her in the face, groin, and stomach.  Claimant testified that
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this caused her to go backwards and her lower back struck a sink.  Claimant testified:

“Instantly, I felt like I couldn’t walk.  I was having back - - very severe back pain.  Because

I’ve had back pain since the first incident, but it was more intense.  And then I had right-leg

pain.”  After this injury claimant received some initial treatment at Cone Memorial Hospital

in Greensboro, North Carolina.   Claimant was diagnosed with multiple contusions and

prescribed medications.  Claimant returned to Arkansas and was sent for medical

treatment by Broadspire, the carrier for Salient Health, from Dr. Berestnev.  Dr. Berestnev

treated claimant with physical therapy and medication.  Dr. Berestnev also indicated that

an MRI scan from November 2012 was unchanged when compared to the MRI study of

2011.  

On December 10, 2012, claimant was evaluated by Dr. Seale who recommended

treatment in the form of physical therapy and an injection.  Claimant received an injection

from Dr. Cannon on December 15, 2012.  

On January 17, 2013, claimant was seen by Dr. Holder.  Dr. Holder recommended

an MRI scan of the claimant’s hip to rule out a labral tear.  In a report dated February 14,

2013, Dr. Holder indicated that the MRI scan revealed a probable labral tear in the

claimant’s right hip and recommended a referral to an orthopaedic surgeon.

Claimant was seen by Dr. Tucker, an orthopaedic surgeon, on February 27, 2013.

In a report dated March 6, 2013, Dr. Tucker indicated that an arthrogram revealed a labral

tear in the claimant’s right hip and Dr. Tucker performed surgery to repair that tear on April

4, 2013.  

Subsequent medical records from Dr. Tucker indicate that claimant continued to

experience a significant amount of pain.  Dr. Tucker was of the opinion that claimant’s

primary complaints were related to her back, not her hip.  

On July 29, 2013, claimant returned to Dr. Blankenship who ordered a new MRI

scan of the claimant’s lumbar spine.  Following the MRI scan Dr. Blankenship authored a
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report dated August 22, 2013 diagnosing claimant’s condition as low back pain/lumbago.

He indicated that claimant was receiving chiropractic treatment which was helping and he

further indicated that claimant should put the injury behind her and noted that she had a

7% rating.  He also noted that some physical therapy for the claimant’s low back would be

beneficial.

Claimant has filed this claim contending that she is entitled to additional medical

treatment for her compensable low back injury of April 12, 2010.  

ADJUDICATION

Claimant contends that she is entitled to additional medical treatment for her low

back injury of April 12, 2010.  Claimant has the burden of proving by a preponderance of

the evidence that she is entitled to additional medical treatment for her compensable

injury.  Dalton v. Allen Engineering Co., 66 Ark. App. 201, 989 S.W. 2d 543 (1999).

After reviewing the evidence in this case impartially, without giving the benefit of the

doubt to either party, I find that claimant has failed to meet her burden of proof.  

It appears from a review of claimant’s testimony that she attributes her current back

complaints to the April 12, 2010 injury, not the injury which occurred on September 17,

2012.  Claimant testified that she never fully recovered from the injury to her low back

which occurred as a result of the injury on April 12, 2010.  

As previously noted, after claimant’s initial compensable injury she came under the

care of Dr. Blankenship, neurosurgeon.  In his report of November 7, 2011, Dr.

Blankenship noted at the time of claimant’s last visit on September 15, her pain was

improving and it was his opinion that claimant had reached maximum medical

improvement.  He also assigned the claimant a permanent physical impairment rating in

an amount equal to 7% to the body as a whole based upon her L5-S1 disc herniation.

While the medical records do indicate that claimant received two additional injections from
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Dr. Cannon in 2012, the records also indicate that claimant’s complaints of back pain

significantly increased following the incident on September 17, 2012.   According to

claimant’s own testimony she had more intense back pain after the second incident.  

Furthermore, as also previously noted, after the second injury claimant was sent for

treatment from Dr. Berestnev.  In his report of December 3, 2012, Dr. Berestnev stated:

“The patient’s treatment for her back injury in 2011 included nine months of physical

therapy and she stated that she recovered really well.”  (Emphasis added.)

In addition, the medical report from Dr. Seale dated December 10, 2012 also

supports a finding that claimant’s current back complaints are related to the September 17,

2012 injury as opposed to the prior work-related injury.

My current recommendation is that her current pain,
objective findings and disability are directly related
to her work injury.  The patient has 2 work injuries. 
The first work injury in 2010 and a secondary work
injury in September 2012.  Both of these injuries
resulted in similar symptoms.  Her initial injury in
2010 improved with physical therapy and injections.
The patient’s symptoms had mostly resolved until
her work injury on 9/17/12.  After her second work
injury, she developed recurrent pain which is much
worse than her initial pain from her injury in 2010.
(Emphasis added.)

Finally, it is the opinion of Dr. Blankenship that claimant’s current complaints are the

result of the second accident, not the first.  

Impression:
I have not seen Ms. Waleed in about two years.  The
patient actually got significantly better.  She then had
a second work injury in September of last year.

***
It is my opinion that her current complaints of lower
back and left leg pain are directly the result of the
09/17/2012 injury.  She had a previous work injury
and was under my care for this, but it had stabilized.
She was still having some back pain.  Both of these
events are work related with I believe the same
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employer, but I think the marked exacerbation
she is having and the mechanism of her September
17, injury is certainly consistent with the advancing
problems at this level.

***
... I do think her 09/17/2012 injury is the direct
cause of her current pain complaints.  (Emphasis added.)

Following that report Dr. Blankenship ordered a new MRI scan and authored a

report dated August 22, 2013.  He indicated in that report that claimant was receiving

chiropractic treatment which she indicated was helping and it was his recommendation that

claimant close out her workers’ compensation case.

In summary. I find that claimant has failed to meet her burden of proving by a

preponderance of the evidence that she is entitled to additional medical treatment for her

injury of April 12, 2010.  While claimant has testified that she never fully recovered from

that injury, the medical report from Dr. Berestnev dated December 3, 2012 indicates that

claimant recovered “really well” from that injury.  Likewise, the December 10, 2012 report

of Dr. Seale indicates that claimant improved with physical therapy and injections following

her initial injury in 2010 and that those symptoms had “mostly resolved” until the second

work injury on September 17, 2012.  Finally, and most significantly, is the opinion of Dr.

Blankenship.  Dr. Blankenship is a neurosurgeon who is the only physician who has

evaluated claimant after the first injury and after the second injury.  Dr. Blankenship stated

in his July 29, 2013 report that claimant’s condition had stabilized following treatment after

the first injury and that her current complaints were the direct result of the September 17,

2012 injury.  I find that the opinion of Dr. Blankenship is credible and entitled to great

weight.

Based upon the foregoing evidence; particularly, the opinion of Dr. Blankenship, I

find that claimant has failed to meet her burden of proving by a preponderance of the

evidence that she is entitled to additional medical treatment for her April 12, 2010 injury.
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ORDER

Claimant has failed to prove by a preponderance of the evidence that she is entitled

to additional medical treatment for her April 12, 2010 injury.  Therefore, her claim for

additional compensation benefits is hereby denied and dismissed.

The respondents are ordered to pay the court reporter’s charges for preparing the

hearing transcript in the amount of $434.25.

IT IS SO ORDERED.

                                                                              
GREGORY K. STEWART
ADMINISTRATIVE LAW JUDGE


