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Hearing before Administrative Law Judge Elizabeth W. Hogan on March 20, 2014,
in Little Rock, Pulaski County, Arkansas.

Claimant represented by Gary Davis, Attorney at Law, Little Rock, Arkansas.

Respondents represented by Michael Ryburn, Attorney at Law, Little Rock,
Arkansas.

ISSUES

A hearing was conducted to determine the claimant’s entitlement to payment

of additional medical treatment, Temporary Total Disability benefits and attorney’s

fees.

At issue is whether or not this claim is barred by the Statute of Limitations,

Ark. Code Ann.§11-9-702. 

After reviewing the evidence impartially, without giving benefit of the doubt

to either party, Ark. Code Ann. §11-9-704, I find the evidence preponderates in

favor of the claimant.

STATEMENT OF THE CASE

The parties stipulated to an employee-employer-carrier relationship on June

11, 2011, at which time the claimant sustained a compensable injury at a

compensation rate of $521.00/$391.00.  The last Permanent Partial Disability

benefit was paid April 9, 2012, (for a 2% rating to the neck) but additional

Temporary Total Disability benefits and medical expenses were paid in 2013.  The

Commission’s file contains three Form AR-Cs, received August 15, 2011, June 18,
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2013, and October 30, 2013.  The Medical Cost Containment Division approved a

change of physician from Dr. Gordon to Dr. Rosenzweig on February 27, 2012.

The claimant contends she remains symptomatic and wishes to pursue

medical treatment with Dr. Rosenzweig.  She also seeks additional temporary total

disability benefits from May 17, 2013, to a date yet to be determined.  She last

worked on May 16. The claimant contends the Statute of Limitations has not run

and cannot run on part of claim (indemnity benefits) while leaving the remainder

(medical expenses) unaffected.

The respondents contend all appropriate benefits have been paid and this

claim is barred by the statute of limitations.  The last Permanent Partial Disability

payment was April 9, 2012. The Statute of Limitations expired on May, 2012, then

another Temporary Total Disability payment was made which did not revive the

claim. The respondents contend the Statute of Limitations affected indemnity

benefits but not medical expenses. The claimant is not entitled to additional

indemnity benefits because she was uncooperative with Dr. Gordon (refusing

treatment and an FCE).  She was returned to work on March 16, 2012, but

abandoned her job.

The following were submitted without objection and comprise the evidence

of record: the parties’ prehearing questionnaires and exhibits contained in the

transcript. It should be noted that the last two pages of the claimant’s exhibits were

incorrectly dated as October instead of June.

The claimant was the only witness to testify at the hearing.

The claimant, age 55 (D.O.B. June 15, 1959) built transformers for the

respondent-employer for almost thirty years. Her job duties required extensive use

of her upper extremities. A hoist lifts a core of aluminum onto a machine. She pulls

it through while beating it with a hammer, (Trp.8,14-15). She developed shoulder
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and arm pain and came under the care of Dr. Eric Gordon. She missed two weeks

of work and was accommodated with light duty. He assessed a 2% rating and

returned her to work but her arm remained symptomatic. She spoke to the plant

nurse, Judy Caple, who told her Dr. Gordon had done all he could do for her. 

The claimant obtained a change of physician to Dr. Ken Rosenzweig on

February 27, 2012, which the respondents accepted and paid for treatment. The

doctor recommended modified duty for 3 weeks but the plant nurse called her and

told her light duty was not available. The carrier paid Temporary Total Disability

benefits until she was released to return to full duty on June 10, 2012, (see Dr.

Rosenzweig’s note of June 7, 2012) but the claimant did not see the doctor on the

day the release was given and was therefore unaware she was supposed to return

to work. The carrier’s case manager, Shy Cox, then cancelled the claimant’s follow-

up appointment on June 25, 2012. The claimant spoke with the plant nurse and

advised her there had been some mistake regarding her leave authorization and

she spoke with Dr. Rosenzweig’s office and was told to come back for a follow-up

visit on June 25, 2012. Finally, she received a letter from Shy Cox canceling the

appointment. The letter was dated Sunday, two days after her doctor’s appointment.

         The claimant again called the plant nurse who instructed her to make an

appointment with Dr. Rosenzweig. Judy Caple was supposed to confer with the

human resource manager, Paul Skuban, but she never got in touch with the

claimant. So the claimant called nurse Caple who instructed her to get a doctor’s

excuse for three days and keep her appointment on Thursday, the 13th. The doctor’s

nurse mistakenly dated the leave slip for October. When she brought the slip to

Nurse Caple she was again told there was no light duty available, (Trp. 15-23).

The claimant heard through gossip that she was terminated on June 27 for

failure to call in or show up for three days, (Trp. 23-27). She was denied
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unemployment benefits in June 2013 for failure to follow company policy (no call,

no show) and she has also filed an EEOC claim. She talked to Paul Skuban about

it but he told her to take it up with the union. She did file a grievance but her

termination was upheld on a completely different issue. The plant manager, Chris

Hart, informed her that she was fired because she failed to attend an appointment

for a Functional Capacity Evaluation (FCE), set up by Shy Cox. The claimant

explained that she kept the appointment and filled out the paperwork, but when she

inquired about the test, she decided not to participate. No doctor had recommended

the test; it was her understanding that she should not use her injured arm; and she

was told she would have to pay for the test. 

The claimant remains symptomatic even though she has not worked since

May 13, 2013. She has lost grip strength, her fingers lock and her hand swells. She

lost her insurance with Core Source and cannot afford medical care. The claimant

said she has benefitted in the past from medication and physical therapy and would

like to return to the doctor for additional medical treatment. 

On cross-examination, counsel pointed out that she had declined treatment

recommended by Dr. Gordon (injections, medication, and surgery). She explained

that she didn’t want any medication that would interfere with her ability to work and

she wanted to try conservative measures before surgery.  She has not seen a

physician since June, 2013. 

MEDICAL EVIDENCE

On June 6, 2011, the claimant came under the care of Dr. Lester Alexander.

X-rays of the wrist and shoulder, taken June 8, 2011, were normal with the

exception of some calcification at the right wrist representing “remote trauma”. The

claimant was diagnosed with a sprain or strain, prescribed medication and work

restrictions.
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On July 13, 2011 the claimant was examined by Dr. Gordon. He diagnosed,

“right shoulder pain likely secondary to rotator cuff tendinosis and impingement”.

The claimant said her condition had improved with rest and ibuprofen. He ordered

physical therapy and work restrictions. 

A JRMC report entitled “AMB Workers Comp Form #” dated July 21, 2011

show a working diagnosis of right shoulder strain and carpal tunnel syndrome (CTS)

with work restrictions but no permanent impairment. There has been no EMG/NCV

study to confirm the CTS diagnosis.

The claimant saw Dr. Gordon again on August 12, 2011. He continued her

medication and work restrictions but added a home exercise program. His follow up

report on September 23, 2011 mentions the lack of light duty with her employer. Her

physical exam showed swelling at the wrist.

Because of the claimant’s continued shoulder symptoms, Dr. Gordon ordered

an MRI scan which showed edema and a partial tear of the rotator cuff with

interstitial tearing. Dr. Gordon diagnosed bursitis and tendinitis. The claimant

rejected a steroid injection (see reports of September 23 and October 11, 2011) so

the doctor continued the work restrictions, home exercises and medication.

The claimant returned to Dr. Gordon on November 4, 2011, with wrist pain

but the physical exam of her wrist was normal. Her shoulder exam showed signs of

impingement crepitation and loss of strength. The doctor continued her work

restrictions. He indicated that if her wrist pain persisted, another x-ray would be

ordered. On December 2, 2011, Dr. Gordon noted improvement in the claimant’s

symptoms and returned her to work with no restrictions. He prescribed anti-

inflamatories and ibuprofen. 
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On a return visit on January 3, 2012, x-rays were repeated and interpreted

as normal. The claimant reported she was working wearing a brace, but still

experiencing pain. 

Dr. Gordon’s Report of January 31, 2012:

Assessment
Persistent right shoulder pain secondary rotator cuff tendinosis and
partial-thickness rotator cuff tear.

Plan
I discussed additional treatment options with her. At this point
she is still having pain but is not interested In doing anything
more aggressive such as subacromial steroid injection which
she declined on multiple occasions now. In addition she is not
interested in any type of surgery and states that she does not
want to take any pills either. At this point objective (sic) much
else I have to offer her. She could consider a change (sic)
occupation to something less stressful on the shoulder and this
might help. Otherwise I do not see any reason to place specific
restrictions on her and we’ll release her at point of maximum
medical improvement today. Based upon the objective
measures and the American Medical Association guide to
evaluation of permanent impairment, fourth edition I believe
she sustained a 3% impairment to the upper extremity which
translates to a 2% impairment to the whole person. 

The claimant saw Dr. Rosenzweig on March 16, 2012. He summarizes her

history of medical treatment mentioning Dr. Chakales, whose records were not

provided in the exhibit packets. Dr. Rosenzweig diagnosed tendinitis of the wrist,

subacromial bursitis and impingement syndrome of the shoulder. He prescribed

medication and continued her work activities. In his report of April 30, 2012, he

commented, “she states that she has been on this job for 30 years and it is hard for

her to give up this type of work. The repetitive action of swinging an 8 pound

hammer on a daily basis is surely taking its toll.”

Dr. Rosenzweig’s April 30, 2012 report:
ADDENDUM:
After Ms. Young had been seen and discharged from the office, Shy
Cox, the nurse case manager, presented to review the clinical visit. It
was explained that she was going back to work. She has been
tolerated (sic) it fairly well. She is using a band for support. I had
recommended that we see her back in a month for follow-up to check
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her progress. Ms. Cox recommended that we not schedule a follow-up
appointment but release her at MMI and then have her come back if
needed if there are any residual issues. The work slip was written for
a month follow-up and was changed at Ms. Cox’s recommendation to
a p.r.n. follow-up.

As the claimant refused steroid injections, (see Dr. Rosenzweig’s reports of

September 7, 2012, January 18, 2013 and May 17, 2013), the claimant’s

prescriptions for anti-inflamatories and Hydrocodone were renewed. The claimant

returned to Dr. Rosenzweig on May 17, 2013 with worsening pain. He

recommended light duty (work with left hand only for two weeks).  A note dated

June 7, 2013 indicates the claimant was not seen by the doctor that day, but returns

to her regular duty and notes, “does not have a current follow-up appointment (was

scheduled June 23, 2013, case manager cancelled”). 

Pt. unable to get appt. til (sic) 6-13-12 (today). 
This note is for dates 10-10-13, 10-11-13 and 10-12-13.

FINDINGS OF FACT AND CONCLUSIONS OF LAW

As I interpret the evidence of record, there was a breakdown in

communication between the case manager, carrier and employer regarding the

handling of this claim.

Usually, after a change of physician request, the carrier pays for one visit

before controverting the claim. In this case, the employer did not accommodate the

claimant’s light duty ordered by Dr. Rosenzweig even though the carrier was paying

both Temporary Total Disability and medical expenses, and even though the

employer had provided light duty under Dr. Gordon. The employer must have been

under the impression the claim had been controverted after Dr. Rosenzweig’s visit.

The case manager also changed appointments without notifying the claimant or the

employer, causing the claimant problems justifying her absence at work. 
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The claimant has requested Temporary Total Disability benefits from May 17,

2013 to a date yet to be determined, however, Dr. Rosenzweig released the

claimant on April 30, 2012. 

Temporary disability is determined by the extent to which a compensable

injury has affected the claimant’s ability to earn a livelihood.  For a scheduled injury,

a claimant is entitled to temporary total disability compensation during the time that

the employee is within the healing period or until the employee returns to work,

whichever occurs first.  Wheeler Construction Co. v. Armstrong, 73 Ark. App. 146,

41 S.W.3d 822 (2001).  The "healing period" is defined as the period necessary for

the healing of an injury resulting from an accident.  Ark. Code. Ann. §11-9-102(12).

The healing period continues until the employee is as far restored as the permanent

character of his injury will permit.  When the underlying condition causing the

disability becomes stable and when nothing further will improve that condition, the

healing period has ended, and the claimant is no longer entitled to receive

temporary total disability compensation or temporary partial disability compensation,

regardless of physical capabilities.  Carroll General Hospital v. Green, 54 Ark. App.

102, 923 S.W.2d 878 (1996).  If the employee is unable to perform remunerative

labor with reasonable consistency and without pain and discomfort, the temporary

disability is deemed “total.”  Pyles v. Triple F. Feeds of Texas, 270 Ark. 729, 606

S.W.2d 146 (Ark. App. 1980).  The determination of the end of the healing period

and whether the claimant has made a good faith effort to “return to work” are factual

questions to be decided by the Commission.  Poulan Weed Eater v. Marshall, 79

Ark. App. 129, 84 S.W.3d 878 (2002).  Farmers Cooperative v. Biles, 77 Ark. App.

1, 69 S.W.3d 899 (2002).

Although the claimant later returned to Dr. Rosenzweig with symptoms, it is

my impression that both Dr. Gordon and Dr. Rosenzweig thought the claimant’s job
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was too strenuous for her and changing to lighter work would have to go through the

union. Also, since she refused invasive treatment there was nothing else to offer her

except prescription refills, which could be handled by a general practitioner rather

than a specialist. This appears to me to be pain management which does not entitle

the claimant to Temporary Total Disability benefits. And pain management is a

reasonable and necessary medical expense.

Employers must promptly provide medical services which are “reasonably

necessary in connection with” the compensable injuries.  Ark. Code Ann. §11-9-

508(a).  However, injured employees have the burden of proving by a

preponderance of the evidence that medical treatment is reasonably necessary.

Patchell v. Wal-Mart Stores, Inc., 86 Ark. App. 230, 184 S.W.3d 31 (2004).  What

constitutes reasonable and necessary medical treatment is a fact question for the

Commission, and the resolution of this issue depends upon the sufficiency of the

evidence.  Gansky v. Hi-Tech Engineering, 325 Ark. 163, 924 S.W.2d 790 (1996).

Reasonably necessary medical services “may include that necessary to accurately

diagnose the nature and extent of the compensable injury; to maintain the level of

healing achieved; or to prevent further deterioration of the damage produced by the

compensable injury.”  Greer v. Phillip Mitchell Construction, Full Commission

opinion February 14, 2003 (E906565).  In assessing whether a given medical

procedure is reasonably necessary for treatment of the compensable injury, it is

necessary to analyze both the proposed procedure and the condition it is sought to

remedy.  Deborah Jones v. Seba, Inc., Full Workers’ Compensation Commission,

December 13, 1989 (Claim No. D511255).

This claim has been denied on the basis of the Statute of Limitations.

In pertinent part, Ark. Code Ann. §11-9-702 provides:



-10-

A claim for compensation for disability on account of an injury... shall
be barred unless filed with the Workers’ Compensation Commission
within two (2) years from the date of the compensable injury.

In cases where any compensation, including disability or medical, has
been paid on account of injury, a claim for additional compensation
shall be barred unless filed with the Commission within one (1) year
from the date of last payment of compensation or two (2) years from
the date of the injury, whichever is greater.

The claimant filed three ARC forms and a change of physician request which

constitutes a claim for additional benefits, Spencer v. Stone Container Corporation,

72 Ark. App. 450, 38 S.W.3d 909 (2001):

August 8, 2011 no benefits requested
February 27, 2012, Change of Physician granted (date of request unknown)
June 18, 2013 additional benefits requested
October 30, 2013 additional benefits requested

Benefits were paid as follows:

April 9, 2012 last Permanent Partial Disability benefits for rating 
May 30, 2013 Temporary Total Disability benefits resumed
June 17, 2013 Temporary Total Disability benefits resumed
May 14, June 13, 2013 last medical incurred

The respondents contend the Statute of Limitations ran on May 30, 2013,

and the payment of indemnity benefits in June, 2013, did not revive the claim.

Although not cited, I assume the respondents are relying on the ruling in the case

of Terminal Van and Storage v. Hackler, 270 Ark. 113, 603 S.W.2d 893 (1980). 

Two years from the date of injury would be June 11, 2012 and one year from

the last date of payment would be April 9, 2013. The claimant filed a change of

physician request within this time period sometime before February 2012,

requesting additional treatment which the respondents voluntarily accepted and paid

both Temporary Total Disability benefits and medical expenses. Therefore, I find

this claim is still viable. 

1. The Workers’ Compensation Commission has jurisdiction of
this claim in which the employee-employer-carrier relationship
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existed on June 11, 2011, at which time the claimant sustained
a compensable injury at a compensation rate of
$521.00/$391.00.

2. This claim is not barred by the Statute of Limitations, as a
change of physician request was timely made pursuant to Ark.
Code Ann.§11-9-702.

3. The respondents are liable for continuing medical treatment
pursuant to Rule 30, although a local general practitioner can
prescribe her medication and/or physical therapy as needed.

4. The healing period ended April 30, 2012, based on Dr.
Rosenzweig’s report. Further conservative treatment was for
pain management. Therefore, the claimant is not entitled to
Temporary Total Disability benefits or attorney’s fees.

5. If they have not already done so, the respondents are directed
to pay the court reporter, Celia Jamison’s, fees and expenses
within thirty (30) days of receipt of the bill.

IT IS SO ORDERED.

__________________________
ELIZABETH W. HOGAN
Administrative Law Judge


