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STATEMENT OF THE CASE

This matter comes before the Commission on the motion to dismiss by

Respondents.  A hearing on the motion was conducted on May 7, 2014 in Mountain

Home, Arkansas.  Claimant was represented at the hearing by Mr. Frederick S.

“Rick” Spencer, Attorney at Law, of Mountain Home, Arkansas.  Respondents were

represented at the hearing by Mr. Curtis L. Nebben, Attorney at Law, of Fayetteville,

Arkansas.

Issue

At the hearing, another issue was added, and the original was amended,

resulting in the following being litigated:

1. Whether the Arkansas Workers’ Compensation Act is constitutional.
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2. Whether the instant claim should be dismissed pursuant to Ark. Code

Ann. § 11-9-704(d) (Repl. 2012) or, in the alternative, pursuant to

AWCC R. 099.13.

FINDINGS OF FACT AND CONCLUSIONS OF LAW

After reviewing the record as a whole, including medical reports, documents,

and other matters properly before the Commission, I hereby make the following

findings of fact and conclusions of law in accordance with Ark. Code Ann. § 11-9-704

(Repl. 2012):

1. The Arkansas Workers’ Compensation Commission has jurisdiction

over this claim.

2. The Arkansas Workers’ Compensation Act is constitutional; Claimant’s

motion to recuse is hereby denied.

3. Respondents’ request that their motion to dismiss be held in abeyance

is hereby granted.

4. This case will proceed to a full hearing.  A prehearing telephone

conference is hereby scheduled for Monday, June 9, 2014 at 11:00

a.m.  The Commission will initiate the call.

5. If this case does not proceed to a full hearing on the merits, the

Commission will entertain the motion to dismiss if Respondents renew

it.
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CASE IN CHIEF

Summary of Evidence

Claimant was present at the hearing, but elected not to testify.

The exhibits admitted into evidence are comprised of the following:

Claimant’s Exhibit 1, her February 14, 2014 motion to recuse, brief in support

thereof, and exhibits thereto, consisting of 394 pages (this exhibit, separately bound,

has been retained in the Commission’s file); Claimant’s Exhibit 2, correspondence

related to her constitutional challenge, consisting of one index page and nine

numbered pages thereafter; Claimant’s Exhibit 3, a compilation of her medical

records, consisting of two index pages and 70 numbered pages thereafter; and

Claimant’s Exhibit 4, correspondence related to her request for medical mileage

reimbursement, consisting of one cover sheet and seven additional pages thereafter.

Without objection, the entire Commission file on this matter has been

incorporated herein by reference.

III.  DISCUSSION

A. Constitutionality

As stated above, Claimant filed a “Motion to Recuse and Notice of Intent to

Introduce Evidence at Hearing,” along with a brief in support thereof and exhibits

thereto.  Therein, she argued, inter alia, that the provisions of the Arkansas Workers’

Compensation Act (the “Act”) that provide for the establishment of administrative law

judges are unconstitutional.  Respondents have argued that this motion is without

merit.
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The points raised in Claimant’s motion are identical to those considered and

rejected by the Arkansas Court of Appeals in Long v. Wal-Mart Stores, Inc., 98 Ark.

App. 70, 250 S.W.3d 263 (2007), pet. for rev. denied, No. O7-268 (Ark. May 3,

2007), and its progeny.  Claimant has not sought to distinguish Long or to argue that

it should be modified or overruled.  Hence, the Act is constitutional, and Claimant’s

motion is denied.

B. Motion to Dismiss

Respondents on November 5, 2013 moved for dismissal of this claim.

Claimant objected and requested a hearing.  On November 8, 2013, I asked that

Claimant respond to the motion within 15 days.  She did so through counsel on

November 13, 2013, requesting “a hearing on the issue of entitlement to reasonable

and necessary medical treatment under the direction of Dr. Rebecca Barrett-Tuck

and entitlement to additional benefits.”  Prehearing questionnaires were issued to the

parties on that date.  Claimant filed a timely response thereto on November 18,

2013, while Respondents did so on December 17, 2013.  A prehearing telephone

conference was scheduled for January 13, 2014.  But as a result of that conference,

a hearing was instead scheduled on the motion to dismiss.

Claimant’s motion was brought under Ark. Code Ann. § 11-9-704(d) (Repl.

2012), which provides:

If within six (6) months after the filing of a claim for additional
compensation, no bona fide request for a hearing has been made with
respect to the claim, the claim may, upon motion and after hearing, if
necessary, be dismissed without prejudice to the refiling of the claim
within the limitation period specified in subsection (b) of this section.
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In the alternative, they asked at the hearing for dismissal pursuant to AWCC R.

099.13, which reads:

Upon meritorious application to the Commission from either party in an
action pending before the Commission, requesting that the claim be
dismissed for want of prosecution, the Commission may, upon
reasonable notice to all parties, enter an order dismissing the claim for
want of prosecution.

I find that all of the parties were provided with notice of the motion to dismiss and the

hearing thereon.

As the moving party, Respondents under Ark. Code Ann. § 11-9-705(a)(3)

(Repl. 2012) must prove their entitlement to the relief requested–dismissal of this

claim–by a preponderance of the evidence.  This standard means the evidence

having greater weight or convincing force.  Barre v. Hoffman, 2009 Ark. 373, 326

S.W.3d 415; Smith v. Magnet Cove Barium Corp., 212 Ark. 491, 206 S.W.2d 442

(1947).

During the hearing, Respondents asserted that there are no ripe issues and

that the claim should be dismissed without prejudice.  See Johnson v. Triple T

Foods, 55 Ark. App. 83, 85, 929 S.W.2d 730 (1996).  But after Claimant through

counsel indicated her intent to seek a full hearing on, inter alia, her entitlement to

reimbursement for medical mileage, Respondents asked that their motion to dismiss

be held in abeyance.  This is hereby granted.

After consideration of this matter, a prehearing telephone conference is

hereby scheduled for Monday, June 9, 2014 at 11:00 a.m.  If this matter does not
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proceed to a hearing thereafter, the Commission will entertain the motion to dismiss

if Respondents renew it.

CONCLUSION

Based on the findings of fact and conclusions of law set forth above,

Claimant’s motion to recuse is hereby denied, and this claim will proceed to a full

hearing on the merits as outlined above.

IT IS SO ORDERED.

___________________________
Hon. O. Milton Fine II
Administrative Law Judge


